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ENACTING ORDINANCE


ORDINANCE NO. 1


Adopting the Revised Ordinances of the City of Tioga, of North Dakota, and repealing  all ordinances previously adopted with certain exceptions.


BE IT ORDAINED BY THE CITY OF TIOGA, NORTH DAKOTA:


Section 1.  1999 Revised Ordinances of Tioga.  This ordinance and the ordinances hereby adopted shall be known an cited as the 1999 Revised Ordinances of Tioga.


Section 2.  ENACTMENT.  The 1999 Revised Ordinances of Tioga, consisting of Chapter I to ___, both inclusive, an original copy of which has been authenticated by the original signatures of the city’s chief executive officer and auditor and which original is on file in the office of the City Auditor, are hereby adopted as the Ordinances of the City of Tioga.


Section 3.  REPEAL.  All ordinances of the City adopted prior to the date of this enacting ordinance are hereby repealed except the following ordinance which shall constitute in full force and effect regardless of the fact that they are herein omitted:

1.

All existing ordinances granting franchises, if omitted from these revised ordinances.

2.

All existing ordinances creating contract obligations on the part of the city, which obligations shall remain binding until fully performed by the City.

3.

All existing ordinances establishing special improvement districts, or street grades.

4.

All of the existing ordinances levying taxes for any years under the provisions of any law relating to the issuance of revenue bonds, municipal bonds, warrants, certificates of indebtedness, or other municipal obligations, whether general or specific.

5.

All salary and appropriation ordinances.

6.

The incorporation herein of any ordinances of the City of Tioga granting franchises shall not operate to repeal the same in their original form nor to extend the term of any franchise beyond that fixed in that ordinance granting the same and enacted herein.

7.

Any and all other ordinances adopted in said 1999 Revised Ordinances of Tioga by reference, although the same are not set forth in full therein.

8.

All existing ordinances establishing, extending or reducing the City Limits of the City, if omitted from these revised ordinances.


Section 4.  EXISTING LICENSES AND PERMITS.  All licenses and permits issued prior to the date on which this ordinance becomes effective shall continue in force for the remainder of the term for which the same were issued, without additional fees, but all licensees and permittees shall be governed by the provisions of the 1999 Revised Ordinances of Tioga for the remainder of the terms of said licenses and permits, in the same manner and to the same extent as if said licenses and permits had been issued under the provisions of the 1999 Revised Ordinances of Tioga.


Section 5.  NEW LICENSES AND PERMITS.  In the case of any license or permit not heretofore required and appearing for the first time in the 1999 Revised Ordinances of Tioga, such license or permit shall be secured on or before the first day of the first month following the effective date of this ordinance, and the first fee therefore shall be pro-rated for the remainder of that term thereof on a monthly basis, provided, that the minimum fee for any such new license or permit shall be $1.00.


Section 6.  INVALIDITY OF PART.  If any section, subsection, sentence, clause or phrase of these ordinances is, for any reason, held to be invalid or unconstitutional by the decision of any court of competent jurisdiction, such decision shall not affect the validity of any other section, subsection, sentence, clause, phrase, or portion thereof.  The governing body hereby declares that it would have passed these ordinances and each section, subsection, sentence, clause or phrase thereof, irrespective of the fact that any one or more other sections, subsections, sentences, clauses, or phrases may be declared invalid or unconstitutional.


Section 7.  EFFECTIVE DATE.  This ordinance shall be in full force and effect from and after its final passage and approval, and without publication.







_______________







President of the Board of City Commissioners

ATTEST:

_______________

City Auditor


CHAPTER ONE


GOVERNMENT ORGANIZATION

ARTICLE 1 - Jurisdiction


1.0101 Over Person and Property

The jurisdiction of the City of Tioga, North Dakota, extends to all persons, places and property within its boundaries, and such extra-territorial jurisdiction as is granted to it under the provisions of the North Dakota Century Code and amendments thereto.


1.0102 Defining City Limits


There shall be included within the municipal limits of the City of Tioga, North Dakota, all areas duly platted and recorded as being within said City; all lots and blocks shall also include all streets, alleys and public ways included within the area and adjacent thereto which are defined as within the confines of the city limits.  The City Commission shall have jurisdiction within the corporate city limits and over any common or public grounds belonging to the City, and in and over all places within one-half mile of the municipal limits for the purpose of enforcing health and quarantine ordinances and police regulations and ordinances adopted to promote the peace, order, safety and general welfare of the municipality.


1.0103 Division of City into Election Ward


The City of Tioga shall compromise one election ward, and all the property within the corporate limits of the City shall be contained within said election ward.


1.0104 City Fines and Penalties Limited


The maximum allowable penalty and fine which can be assessed in a municipal court is a one thousand dollar ($1,000.00) fine or a thirty (30) day term of imprisonment or both such fine and imprisonment.

ARTICLE 2 - Governing Body - Board of City Commissioners


1.0201 Regular Meetings


The Tioga City Council shall meet regularly at the City Hall on the first, third and fifth Monday of each month at the hour of 7:00 p.m. unless some other time and place shall be specifically fixed by the Board.  The Board shall meet in addition thereto, as often as required by Section 47-09-11 of the North Dakota Century Code.


1.0202 Special Meetings

Special meetings may be called at any time by the President, or any two (2) members of the governing body to consider matters mentioned in the call of such meetings.  Written notice of any special meeting shall be given to each member of the governing body at least three hours before the time of the meeting.


1.0203 Meeting to be Public - Journal of Proceedings to be Kept

All meetings of the governing body shall be open to the public, and a journal of its proceedings shall be kept.  Notice of the regular meeting time or of special meeting shall be given as provided by Section 44-04-20 of North Dakota Century Code and amendments thereto.


1.0204 Quorum


The provisions of Section 40-06-03 of the North Dakota Century Code and all subsequent amendments shall be and are hereby incorporated by reference in this ordinance.


A majority of the members of the governing body of a municipality shall constitute a quorum to do business by a smaller number may adjourn from time to time.  The governing body may compel the attendance of absentees under such penalties as may be prescribed by ordinance, and may employ the police of the municipality for that purpose.


1.0205 Reconsidering or Rescinding Votes at Special Meeting

The provisions of Section 40-06-04 of the North Dakota Century Code and all subsequent amendments shall be and hereby are incorporated by reference in this ordinance.


No vote of the governing body of a municipality shall be reconsidered or rescinded at a special meeting unless there is present at such special meeting as large a number of members as were present when such vote was taken.


1.0206 Rules and Order of Business

Rules and order of business for the parliamentary government of the governing body shall be governed by Robert’s Rules of Order.

ARTICLE 3 - Elective Officers


1.0301 Board of City Commissioners

The governing body of the City of Tioga shall be the Board of City Commissioners which shall be composed of the President of the Board of City Commissioners and four City Commissioners.  The President and four City Commissioners shall be elected as provided by law.


1.0302 Commissioners - Terms of Office - Terms of Members of First Board - Resignation

Each commissioner and the president of the Board of City Commissioners shall hold office for four years from and after the date of his election, and until his successor shall have been duly elected and qualified.  The president and any other member of the Board may resign his office by filing his written resignation withe the City Auditor, who shall levy the resignation before the Board of City Commissioners at its next regular meeting, or at a special meeting called for consideration of such resignation.  The resignation shall become effective upon its acceptance by the Board.  The term of each commissioner shall commence on the third Tuesday in April in the year in which he is elected.


1.0303 President of Board as Executive Officer - Duties - No Veto Power 

The provisions of Section 40-09-08 of the North Dakota Century Code and all subsequent amendments shall be and are hereby incorporated by reference in this ordinance.


The president of the Board of City Commissioners shall be the executive officer of the City and he shall see that all the laws of the City are enforced.  He shall have the right to vote as a member of the Board, but he shall have no veto power.


1.0304 Vice-President and Acting President of Board - Powers to Act 


The provisions of Section 40-09-09 of the N.D.C.C. and all subsequent amendments shall be and are hereby incorporated by reference in this ordinance.


At the first meeting of the Board after each biennial election, one of its own members shall be elected vice-president.  The vice-president shall perform all the duties of the office of president in the absence or inability of the president to act.  In the absence or inability to act of both the president and the vice president, the Board shall elect on of its members as acting president, who shall have all the powers and perform all the duties of the president during his absence or disability.


1.0305 Departments of Administration of City Divided Among Commissioners - Duties

The provisions of Section 40-09-12 of the N.D.C.C. and all subsequent amendments shall be and are hereby incorporated by reference in this ordinance.


The Board of City Commissioners, by a majority of all the members thereof, shall designate from among its members:

1.

A police and fire commissioner who shall have under his special charge the enforcement of all police regulations of the City and the general supervision of the fire department of the City;

2.

A commissioner of streets and improvements who shall have under his special charge the supervision of the streets and alleys of the City and who shall be charged with responsibility for the lighting, cleaning and sanitary condition of the streets and alleys and with the enforcement of all rules and regulations relating thereto, and with the preservation of the health of the inhabitants of the City.  He shall have under his special charge the supervision of all public improvements and the conditions of all grants of franchises or privileges are compiled with faithfully and performed;

3.

A waterworks and sewerage commissioner who shall have under his special charge the waterworks and sewerage department of the City and who shall see to the enforcement of all regulations with respect to said departments and all revenue pertaining thereto; and

4.

A commissioner of finance and revenue who shall have under his special charge the enforcement of all laws for the assessment and collection of taxes of every kind and the collection of all revenues belonging to the City, form whatever source the same may be derived, and who shall examine into and keep informed as to the finances of the City.


The duties assigned to the various members of the Board by this section may be otherwise distributed by a majority vote of the Board’s members.

ARTICLE 4 - Elective Officers Other Than Governing Body

1.0401 Municipal Judge: Duties Of

The municipal judge shall perform all the duties prescribed by laws of the State of North Dakota and the ordinances of this City.  He shall receive an annual salary as full compensation for all services rendered.


1.0402 Report to Board of City Commissioners


It shall be the duty of the municipal judge to make a full report under oath, of all proceedings in the actions or matters before him in the City of Tioga is a party, or interested therein, to the governing body of the City of Tioga, at the close of each month.  Until such report has been filed with the City Auditor, no salary shall be paid the judge for such work.
ARTICLE 5 - Appointive Offices

1.0501 Appointive Officers - Right to Dispense with Offices

At the first meeting after the qualification of its members, or as soon thereafter as possible, the Board of City Commissioners shall appoint the following officers:

1.

City Auditor;

2.

City Assessor;

3.

City Attorney;

4.

City Engineer;

5.

City Health Officer;

6.

Chief of Police

7.

Such other officers as the City Commissioners deems necessary and expedient.


1.0502 City Auditor: Duties Of

It shall be the duty of the City Auditor in connection with his other duties, to be present and keep a correct journal of the proceedings of each meeting of the City Commissioners and to make a correct record of the same, engross all ordinances and by-laws and record the same in a book for ordinances, furnish the several commissioners with copies of resolutions and other matters that may be referred to them, unless the original papers are furnished, and to do such other clerical duties as may be prescribed by statutes of this state, or by an ordinance, resolution, or proper instruction of the City Commissioners.


1.0503 City Attorney: Duties Of

The City Attorney shall conduct all the law business of the City and of the departments thereof, and all law business in which the City shall be interested; he shall, when requested, furnish written opinions upon the subjects submitted to him by the City Commissioners, or any other department.  It shall also be his duty to draft all ordinances, bonds, contracts, leases, conveyances and such other instruments as may be required by the officers of the City; to examine and inspect tax and assessment rolls and all other proceedings in reference to the levying and collection of taxes and to perform each and every and all duties and things prescribed by him to do by statutes of the state, or by an ordinance, resolution or proper instruction of the City Commission.


1.0504 General Duties of Other Appointive Officers

All other appointive officers shall perform such duties as directed by the Tioga City Council, directed by these ordinances, or directed or authorized by the laws of the State of North Dakota.
ARTICLE 6 - Special Provisions Regarding City Officers

1.0601 Bonds of Municipal Officers and Employees

The following officers and employees of the City of Tioga shall be bonded in the sums as hereinafter set forth:


President of the City Commission


City Auditor


City Commissioners


Municipal Judge


City Assessor


Said officers or employees shall be bonded in accordance with the provisions of the North Dakota Century Code.


1.0602 Salaries of Officers Fixed by Ordinance - Diminution During Term Prohibited

Any officer or employee of a municipality shall receive the salary, fees, or other compensation fixed by ordinance or resolution, and after having been once fixed, the same shall not be diminished to take effect during the term for which the officer was elected or appointed.



1.0603 Salaries of City Officials and Appointive Officers

Salary of City Officials and Appointive Officers, except as otherwise provided by law, shall be in such sums and amounts as may be, by resolution of the governing body, fixed from time to time.


1.0604 Administrative Policy and Procedure

PERFORM DUTIES.  Each Officer Shall:

1.

Perform all duties required of his office by law or ordinance and such other duties not in conflict as may be required by the governing body.

2.

Be immediately responsible to the governing body for the effective administration of their departments and all activities assigned thereto.

3.

Keep informed as to the latest practices in their particular field and shall inaugurate with approval of the governing body such new practices as appear to be of benefit to the service and to the public.

4.

Submit such reports of activities of his department as the governing board may request.

5.

Be responsible for the proper maintenance of all City property and equipment used in his department.

6.

Establish and maintain records of sufficient detail to furnish all information needed for proper control of department activities and to form a basis for reports to the governing board.

7.

Cooperate with other officers, departments and employees.

8.

Have power to direct and supervise all subordinates under him.

ARTICLE 7 - Municipal Elections

1.0701 Qualified Electors in Municipal Elections - Restrictions


The provisions of the North Dakota Century Code and all subsequent amendments shall be and are hereby incorporated by reference in this ordinance.


Every resident of a municipality who is qualified to vote therein at general elections may vote therein at general elections may vote at all municipal elections held therein. 


1.0702 Designation of Polling Places for Municipal Elections

The governing body of the City, at the time of calling any general or special municipal election, or prior to the time of registration for said election, if said registration is required by law, shall by resolution, designate such polling places for said election as it may deem necessary for the conduct of the same, and shall, in giving notice of said election, designate polling places.

ARTICLE 8 - Disposing of Property

1.0801 Competitive Bidding Requirements



All purchases of and contracts for supplies and contractual services, and all sales or property which has become obsolete or unusable shall, except as provided herein, be bases, whenever possible, on competitive bids.


1.0802 Procedure

All supplies and contractual services except as otherwise provided herein, when the estimated cost thereof shall exceed one thousand dollars ($1,000.00) shall be purchased from the lowest responsible bidder after due notice inviting proposals.  All sales or disposition of obsolete or unusable property when the estimated value shall exceed one thousand dollars ($1,000.00) shall be sold to the highest responsible bidder.  The lowest responsible bidder, or the highest responsible bidder shall be the bidder who in addition to price has the best ability, capacity and skill to perform the contract or provide the service required, promptly or within the specified time without delay or interference.  There shall also be considered character, integrity, reputation, judgment, experience and efficiency of the bidder, the quality of performance of previous contracts, sufficiency or financial resources, and previous and existing compliance with state laws and city ordinances.


1.0803 Open Market Purchases

All purchases and contractual services and all sales of property which has become obsolete or unusable of an estimated value of less than five hundred dollars ($500.00) or all supplies and services of a non-competitive type or kind, or purchases and sales between governmental bodies, or when in the opinion of the City Commission an apparent emergency requires immediate purchase of supplies or contractual services, shall be made or obtained in the open market without competitive bidding.


1.0804 Conveyance, Sale, Lease or Disposal of Property
1.

When the property to be disposed of is estimated by the City Commission to be of a value less than two thousand five hundred dollars ($2,500.00), such property may be sold at private sale upon  the proper resolution of the City Commission.  In all other cases, such property may be sold only at public sale, in the manner stated in section 1.0804(2). 

2.

Upon resolution by the City Commission authorizing the public sale of real property, a notice containing a description of the property to be sold and designating the place where and the day and hour when the sale will be held shall be published in the City’s official newspaper having a general circulation in the municipality once each week for two consecutive weeks with the last publication being at least ten days in advance of the date set for the sale. The notice shall specify bids as determined by the City Commission.  The property advertised shall be sold to the highest bidder if his bid is deemed sufficient by a majority of the members of the City Commission.


CHAPTER TWO


ORDINANCES

ARTICLE 1 - Procedure

2.0101 Enacting Clause for Ordinances

The enacting clause of every ordinance adopted by the City of Tioga shall be “Be it ordained by the City of Tioga.”  Such caption, however, may be omitted where the ordinances are published in book form or are revised and digested.


2.0102 Procedure in Passing Ordinance

All ordinances shall be read twice and the second reading and final passage shall not be had in less than one week after the first reading.  After the first reading and before the final passage, an ordinance may be amended.  Except as otherwise specifically provided, a majority of all the members of the governing body must concur in the passage of an ordinance and in the creation of any liability against the City, and in expending or appropriating money.


2.0103 Yea and Nay Passage - When Required 


The yea and nay shall be taken and entered on the journal of the governing body’s proceedings upon the passage of all ordinances and upon all provisions creating any liability against the City or providing for the expenditure or appropriation of money, and in all other cases at the request of any member.  It shall require a majority vote of all the members elected to sell any City property where the value is more than one hundred dollars ($100.00).  A member of the City Commission who passes his vote, or who remains silent when the roll call on the vote is taken, shall be deemed to have voted yea and a record of yea shall be entered in the journal.


2.0104 Reconsideration or Rescinding Vote

No vote of the governing body shall be reconsidered or rescinded at a special meeting unless, at such special meeting there is present as large a number of members as was present when such vote was taken.


2.0105 Publication of Ordinances

The title and penalty clause of each ordinance, imposing any penalty, fine, forfeiture, or imprisonment for its violation, after its final adoption, shall be published in one issue of the official paper of the City.


2.0106 Effective Date of Ordinances 


Ordinances adopted and requiring publication shall take effect and be in force from and after publication unless otherwise provided.  Ordinances not requiring publication shall take effect and be in force from and after final approval unless otherwise provided.


2.0107 Effect of Repeal

When any ordinance repealing a former ordinance, clause or provision, shall be itself repealed, such repeal shall not be construed to revive such former ordinance, clause or provision, unless it shall be expressly so provided.

ARTICLE 2 - Construction of Ordinances 


2.0201 Rules of Construction

General Rule.  All words and phrases shall be construed and understood according to the common and approved usage of the language, but technical words and phrases and such others as may have acquired a peculiar and appropriate meaning in the law shall be construed and understood according to such peculiar and appropriate meaning.


Gender - Singular and Plural.  Every word in any ordinance importing the masculine gender shall extend to and be applied to females as well as males.  Every word importing the singular number only shall extend to and be applied to several persons or things as well as to one person or thing.  Every word importing the plural number only shall extend and be applied to one person or thing as well as to several persons or things.


Person.  The word “person” shall extend and be applied to firms, corporations, or voluntary associations, as well as to individuals, unless plainly inapplicable.


Tenses.  The use of any verb in the present tense shall include the future when applicable.


Shall Have Been.  The words “shall have been” include past and future cases.


Heretofore and Hereafter.  Whenever the word “heretofore” occurs in any ordinance it shall be construed to mean any time previous to the day when such ordinance shall take effect.  Whenever the word “hereafter” occurs it shall be construed to mean the time after the ordinance containing such word shall take affect.


Reasonable Time.  In all cases where any ordinance shall require any act to be done in a reasonable time or reasonable notice to be given, such reasonable time or notice shall be deemed to mean such time only as may be necessary for the prompt performance of such duty, or compliance with such notice.


Time - how computed.  The time within which an act is to be done as provided in any ordinance or in any order issued pursuant to any ordinance, when expressed in days, shall be computed by excluding the first day and including the last, except that if the last day be Sunday it shall be excluded.  When any such time is expressed in hours, the whole of Sunday from midnight to midnight shall be excluded.


Week.  The work “week” shall be construed to mean seven days, but publication in a newspaper of any notice or other matter indicated to be for a stated number of weeks shall be construed to mean one insertion in each week, unless specifically stated to be for each day of the week or for more than one day in each week.  All publications heretofore made in accordance with the terms of this sub-section are hereby validated.


2.0202 When These Rules of Construction Shall Not Apply

The rules of construction set forth in this ordinance shall not be applied to any ordinance which shall contain any express provision excluding such construction, or when the subject matter or context of such ordinance may be repugnant thereto.


2.0203 Reference to Titles, Chapter, or Sections — Conflicting Ordinances

In addition to the rules of construction specified in section 2.0201, the following rules shall be observed in the construction of these ordinances:

1.

All references to titles, chapters, or sections are to the titles, chapters, and sections of these ordinances unless otherwise specified.

2.

If the provisions of different chapters of these ordinances conflict with or contravene each other, the provisions of each chapter shall prevail as to all matters and questions growing out of the subject matter of such chapter.

3.

If conflicting provisions be found in different sections of the same chapter the provisions of the section which is last in the numerical order shall prevail unless such construction be inconsistent with the meaning of such chapter.


2.0204 Form of Penalty Clause

The standard penalty clause for ordinances for which there shall be a penalty incurred upon violation shall be as follows:


“Any person, firm, or corporation violating any of the terms or provisions of this chapter shall upon conviction be punished by a fine not to exceed one thousand dollars ($1,000.00) or imprisonment not to exceed thirty (30) days or both such fine and imprisonment in the discretion of the court; the court to have power to suspend said sentence and to revoke the suspension thereof.”


CHAPTER THREE


PUBLIC PLACES AND PROPERTY

ARTICLE 1 - Construction and Repair

3.0101 Supervision

All construction maintenance and repair of public streets, alleys, sidewalks and other public ways shall be under the supervision of the City Engineer or Commissioner of Streets and Public Improvements.  He shall be charged with the enforcement of all ordinance provisions relating to such public places (except traffic ordinances) and is hereby authorized to enforce such ordinance.


3.0102 Construction and Repair - Permits

It shall be unlawful to construct, reconstruct, alter, grade, or repair, any public street, sidewalk, driveway, curbs, gutters, retaining walls, without having first secured a permit therefor, unless said work if performed by the City contractor.  Applications for such permits shall be made to the City Auditor and shall state the location of the intended pavement or repair, the extent thereof, and the person or firm who is to do the actual construction work.  No such permits shall be issued except where the work will conform to the ordinances of the City.


3.0103 Bond

Each applicant shall file a bond with surety to be approved by the City Commission conditioned to indemnify the City for any loss or damage resulting from the work undertaken or the manner of doing the same.


3.0104 Specifications

All construction, maintenance and repair herein shall be made in conformity with specifications laid down or approved from time to time by the governing body.


3.0105 Duty of Owner to Maintain

It shall be the duty of the owner of any property along which a sidewalk has been constructed to maintain the same in good repair and safe condition. Should any such owner fail to so maintain such sidewalks the City Engineer or Street Commissioner shall direct him to make such repairs as may be necessary to restore such sidewalk to a safe condition.  Should he fail, within a reasonable time, to follow the directions of the City Engineer or Street Commissioner, the City Engineer or Street Commissioner shall report the facts to the governing body who shall then proceed, as provided in the laws of the State of North Dakota, to make such sidewalk safe.


3.0106 Application for Permit

An applicant for a permit hereunder shall file with the City Engineer or City Auditor an application showing:

1.

Name and address of the owner, or agent in charge, of the property abutting the proposed work area.

2.

Name and address of the party doing the work.

3.

Location of the work area.

4.

Attached plans or sufficient sketches showing details of the proposed alterations.

5.

Estimated cost of the alterations.

6.

Such other information as the City Engineer or Street Commissioner shall find reasonably necessary to the determination of whether a permit should be issued hereunder.


3.0107 Sidewalks Built to Grade Specifications
1.

The several types of sidewalks herein specified shall be designated as “Type A” and “Type  B” respectively.  Sidewalks of Type A shall be constructed along both sides of Main Street from the intersection of Third Street and Main Street to the south side of the Street intersecting Main Street and laying on the south side of Blocks thirteen (13) and eighteen (18).


2.
Sidewalks as directed by the Board of City Commissioners in consultation with the City Engineers to be constructed along any other street or portion of street within the City of Tioga shall be of Type B. 

3.

Sidewalks of Type A shall be ten (10) feet in width and shall be four (4) inches in thickness and the kind and quality of material used therefore shall be as follows: Portland cement, not less than one cubic foot of Portland cement to not more than two and one-half (2½) cubic feet of fine aggregate, and not more than three and one-half (3½) cubic feet of coarse aggregate and not more than six and one-half (6½) gallons of water.  A cubic yard of cement in place shall contain not less than six (6) sacks of cement, concrete shall have a compressive strength of three thousand (3,000) pounds per square inch after curing twenty-eight (28) days in standard twelve (12) inch long by six (6) inch in diameter sample cylinder under the same curing conditions as the pore of which a sample was taken.

4.

Sidewalks of Type B shall be eight (8) feet in width or less and four (4) inches in thickness, and the kind and quality of material used therefore shall be the same as set forth in section 3.0107(3) of this article.

ARTICLE 2 - Use and Care of Streets, Sidewalks and Public Places 


3.0201 Obstructions

It shall be unlawful for any person, firm or corporation to cause, create or maintain any obstruction of any street, alley, sidewalk or other public way, except as may be specified by ordinance or by the City Engineer or Commissioner of Streets and Public Improvements.


3.0202 Destruction of City Property - Prohibited - Penalty

It shall be unlawful for any firm, person, or corporation to willfully and without just cause or excuse, to injure, deface or destroy any property owned by the City of Tioga or held by the City of Tioga for public use.  Any person violating the provisions of this section shall be guilty of an offense and upon conviction be fined not more than one thousand dollars ($1,000.00) or be imprisoned for thirty (30) days or both such fine and imprisonment.


3.0203 Encroachments

It shall be unlawful to erect or maintain any building or structure which encroaches upon any public street or property.


3.0204 Deposits  


It shall be unlawful to deposit on any street or public place any material which may be harmful to the pavement or surface thereof, or which may do injury to any person, animal or property or render the same unclean or a nuisance.


3.0205 Burning

It shall be unlawful for any person, firm or corporation to burn any leaves, paper, rubbish or other substances upon any of the public streets, sidewalks, or alleys in the City.


3.0206 Distributing Hand Bills, Etc.

The scattering, throwing, or placing of bills, posters, advertising matter, handbills, and other similar matter on laws, porches, yards, sidewalks, steps, streets, alleys, public ways or in or upon automobiles while parked on the streets, alleys or public ways, or public parking lots in the City of Tioga, by any person, firm, co-partnership, association, or corporation, is hereby declared to be a nuisance and unlawful.


3.0207 Heavy Vehicles

No person, firm or corporation shall move, or cause to be moved, over the paved streets, sidewalks, crosswalks, culverts, bridges, and viaducts, within the City of Tioga, any engine, tractor, wagon, truck or other vehicle, object or thing which will tend to injure the paving, sidewalks, crosswalk, culvert, bridge or viaduct over which the same are transported.


3.0208 Removal of Snow and Ice from Sidewalk

It shall be, and hereby declared to be, the duty of the owner or occupant of each lot in the City of Tioga to remove from the sidewalk in front of or along the same, any ice or snow which forms, accumulates or obstructs the such sidewalk, within twenty-four (24) hours after the ice forms, or the snow ceases to fall thereon; provided, however, that where the ice accumulated is of such character as to make the removal thereof practically impossible, the sprinkling of ashes or sand thereon within the time specified for removal in such manner as to make such sidewalk safe for the travel of pedestrians thereon, shall be deemed a compliance with the provisions of this article.


3.0209 Removal of Snow and Ice by City

In case the owner of any lot in the City refuses or neglects to remove such ice from such sidewalk in front of or along a lot therein, the ice or snow therefrom within the time above stated or refuses to sprinkle ashes or sand on the same within the time specified for removal in such manner as to make such sidewalk safe for travel of pedestrians thereon, the same may be removed by or under the direction of the City Engineer or Street Commissioner of the City, or ashes or sand sprinkled thereon and the necessary expenses thereof shall be charged against the abutting property by special assessment thereof in the manner prescribed by law.


3.0210 Street Cleaning - Snow Removal  


Whenever, in the judgment of the City Council or City Engineer or Street Commissioner of the City, it shall be necessary that streets, alleys, or public ways in the City be cleared of snow or ice or be cleaned by the use of street sweeper or other methods of cleaning such streets, or for marking for traffic purposes, the ordinance of the City regulating the parking of automobiles, trucks and other motor vehicles shall be suspended and it shall be unlawful for any automobile, truck or other motor vehicle to be parked or left standing between the hours hereinafter mentioned and during the period of time during which the said parking ordinances are suspended.


3.0211 Same: Notice

Whenever it becomes necessary to remove snow or ice or to sweep and clean streets, or to mark streets for traffic purposes in the City there shall be designated by the City Engineer or Street Commissioner the area and streets to be cleared of snow or ice or cleaned as aforesaid and the time during which said snow and ice removal and street cleaning shall be done and posting of such information in the area affected.


3.0212 Blocking Streets

No driver of any vehicle shall stop the same on any street, avenue, lane or alley of the City in such a manner as to hinder or prevent other vehicles or persons from passing at all times, unless in case of absolute necessity, nor shall any driver of any vehicle stop the same at any regular crossing of said street, alley, lane or avenue so as to prevent the free passage of persons traveling or passing on foot.


3.0213 Excavations - Permit and Fees 


It shall be unlawful for any person, firm or corporation to open up or make any excavation in or upon any of the streets, avenues or alleys in the City for the purpose of making any connections or repairs to any sewer, water or gas pipe or main or telephone conduit other buried facility.  Constructing any sewer, water or gas pipe, telephone conduit, electrical cable or conduit, or other underground buried facility, without first having obtained a permit to do so as hereinafter provided.


Such fees shall be set from time to time by resolution of the City Commission. 


3.0214 Same: Application

Whenever any person, firm or corporation shall desire to open up or excavate any portion of any street, avenue or alley for the purpose of connecting with or making repairs to any sewer, water, gas pipe or main, or telephone conduit and electrical cable or other buried facility in such street, avenue, or alley or constructing any other underground conduit, he shall first make an application to the City Auditor, setting forth in detail the purpose for which said person, firm or corporation desires such an opening or excavation, kind of pavement, sidewalk, and curbing to be broken into and description of the property by lot, block, and addition opposite which such excavation or opening is to be made.  Provided, however, that in the event of any emergency that happens while the Office of the City Auditor of Officer of the Director of Public Works is closed, such openings may be made and a permit for same secured on the next day when such office is open.


3.0215 Same: City Engineer to Direct Work 


All excavations made as hereinbefore mentioned shall be made under the direction of the City Engineer, or street, sewer or water department, and done in a most careful and workmanlike manner.


3.0216 Same: Bond Required

An individual contracts, or utility company making any opening or excavation in any street, avenue or alley within the corporation limits of the City of Tioga, shall save the City harmless from all cost, loss and damages of every kind and nature by reason of such opening or excavation and conditioned further that the party making such opening or excavation shall keep the same in proper repair for a period of two (2) years.

ARTICLE 3 - Street Naming and Numbering


3.0301 Naming and Numbering

The names of the streets and avenues of the City shall remain as they now are, and appear of record, and as reported in the Office of Register of Deeds of Williams County, North Dakota, and the name of no street shall be changed without an ordinance to that effect passed with the new name specified therein.


Any addition which may be made to the City which may be laid out into lots or blocks shall be so laid out, surveyed and platted so that the streets, alleys and avenues shall conform to the previously established streets, avenues and alleys, and no such plat shall be recorded without the approval of the City Engineer.


No plat or any portion of the City or any addition thereto shall be accepted or approved by the City Commission until all streets and avenues therein have been graded.  The street grades in the City of Tioga shall be those as are on file in the Office of the City Engineer.


In the event any owner of any buildings now or hereafter erected within the limits of said City or other person having custody and control of said buildings shall refuse or neglect to cause to be placed thereon the number thereof, the City Commission shall have the power and authority to cause the number of the said building to be exhibited thereon as hereinbefore set forth, the costs for so doing to be collected of the owner or person having control thereof at the suit of the City.


CHAPTER FOUR


FIRE PROTECTION AND PREVENTION

ARTICLE 1 - Organization and Regulation of the Fire Department


4.0101 Establishment

There is hereby created and established a fire department, and if hereto created, such department is hereby continued, consisting of a chief, and such other members of said fire department as may from time to time be provided for by the governing body.  Members shall be appointed in the manner provided by law.


4.0102 Supervision

The fire chief shall have the control, subject to the order and direction of the governing body, of the fire department and all fire apparatus belonging to the City; whenever any fire apparatus needs repairing said fire chief shall cause the same to be done without delay.


4.0103 Volunteer Department

The Fire Department of the City of Tioga, North Dakota shall be composed of volunteer firemen who shall receive no wages or salaries therefor.


4.0104 Chief of Fire Department - Powers of 


The Chief of the Fire Department shall be a competent and experienced fireman who shall have entire charge and control of the department at all fires.  He shall further have charge, supervision and control over all property, equipment and supplies of the Fire Department entrusted to his care during his tenure of office.


4.0105 Duties

The fire chief shall have the following duties and powers:

1.

To keep records.  The chief of the department shall cause to be kept, in books for that purpose, a full and complete record of the organization of the department, its membership, the respective positions held by the firemen in the department, vacancies, appointments and dismissals, and of all notices issued by the department, and of all its transactions, of all fires occurring in the City, and the cause thereof when ascertainable, of the time lost by firemen, and of all property placed in his charge, and all expenditures made by his order and shall keep such other books and records as shall be required in the department, and such books shall always be open to the inspection of any member of the City Commission.

2.

To command and control.  It shall be the duty of the chief of the department to preserve order and discipline at all times in the department, and to require and force a strict compliance with the ordinances of the City relating to his department and the rules and regulations pertaining thereto.  At all fires he shall have sole and absolute control and command over all persons connected with the fire department of the City.

3.

To make reports.  The chief of the fire department shall report at the end of each year, and oftener when required to do so to the City Commission.  At the end of each calendar year, he shall make an annual report in writing, including a summary of his monthly reports.  He shall report upon the condition of the fire department, the number of fires that have occurred in the City since his last report, and during the year in his annual report, and the cause of the same, so far as can be ascertained, the number of buildings destroyed or injured, the names of the owners or occupants of the same as nearly can be ascertained, and the amount of loss upon the buildings, and other property so destroyed or injured, which report shall be filed in the office of the City Auditor.

4.

To make annual inventory.  The Chief of the fire department shall, during the month of June in each year, make a complete itemized list and report of all property under his charge and belonging to the City, stating its condition.  He shall also report as to such new apparatus or supplies as in his judgment may be needed to properly maintain his department.

5.

To prepare a budget.  To prepare a budget of the whole cost and expense of providing for and maintaining the fire department of the City during the succeeding fiscal year.

6.

To keep property in good condition.  To keep property in good condition to see that all apparatus and property committed to his car and the several buildings or portions thereof, are kept clean and in good sanitary condition.

7.

To have charge of alarm system.  To have charge of alarm system of the City.

8.

To control crowds at fires.  The Chief of the fire department may prescribe limits in the vicinity of any fire within which no persons, except those who reside therein, firemen and policemen, and those admitted by his order.

9.

To order removal of property, when.  To order the removal of property, whenever it shall become necessary for the preservation of such property from fire or to prevent the spreading of fire, or to protect adjoining property.

10.

To command assistance.  To command assistance from persons in attendance at any fire, not members of the fire department, for the extinguishing of fires.

11.

To prescribe badge and uniform.  To prescribe badge and uniform to be worn by the officers and men of the department.

12.

To arrange drills and training so that the fire department will include the proper and efficient use of all appliances and apparatus, the quick handling and raising of hose, handling of streams, use of shut-off nozzles, forcible entry tools, salvage work, ladder work, life saving and modern methods of extinguishment.

4.0106 Police Powers   


All members of the fire department of the City, while on active duty, shall have the powers of policemen on duty and are authorized to arrest any person or persons who shall interfere or attempt to interfere with or to hinder any member of the department in the performance of his duty.


4.0107 Unlawful to Hinder Department

It shall be unlawful for any person to prevent, interfere with, or in any manner hinder the fire department, or any member thereof, while engaged in the discharge of duty at a fire, or to disobey any lawful command of the chief or acting chief of the department.


4.0108 Right of Way 


Any engine, truck or apparatus belonging to the fire department shall, going to or returning from a fire, have the right of way in all streets, alleys and public places over any wagon, street car, automobile or other vehicle of any kind whatever, and any person in charge of any vehicle must stop the same when necessary to permit any engine, truck or apparatus of the Fire Department to pass without hindrance or delay.


4.0109 Driving Over Fire Hoses

No person shall drive any team, wagon, cart, street car, railroad car, steam engine, automobile or other vehicle of any kind whatever, upon or over any hose belonging to the Fire Department while the same is laid in the streets and alleys of the City.


4.0110 False Alarms 


It shall be unlawful for any person knowingly to give or cause to be given any false alarm of fire, or to give or cause to be given, while a fire is in progress, a second or general alarm for the same fire, or tamper with or set off any fire alarm or signal box with like intent; or tamper, meddle, or interfere with any such fire alarm box; or intentionally cut, break, deface or remove any such box, or any of the wires of supports thereof, connected with the fire alarm system; or intentionally interfere with or injure any property of any kind belonging to or used by the fire department; or hinder or delay any apparatus or equipment or vehicle belonging to the fire department.


4.0111 Taking Fire Equipment

No person shall take, receive or attempt to receive or take from the possession and control of any member of the Fire Department any of the apparatus, tools or property belonging to said department, without the written consent of the chief of the fire department.


4.0112 Entering the Fire Department

No person shall occupy any rooms in any building which are used exclusively by the fire department, or enter such rooms or handle any apparatus used by the fire department without permission.


4.0113 Service Outside Corporate Limits

Members of the fire department are authorized to go outside the corporate limits of the City for the purpose of rendering aid to other fire departments, or of extinguishing fires or rendering aid in the case of accidents.  Provided, that the fire department shall not render such service outside the corporate limits excepting upon orders of the chief of the fire department, the assistant chief ro presiding officer of the City Commission; excepting that where the City has undertaken by contract to render service to property outside the corporate limits the fire department may leave the corporate limits in the fulfillment of such contract. 

ARTICLE 2 - Fire Limits

4.0201 Fire Limits

The fire limits of the City of Tioga are hereby established as follows:


All of Blocks 1, 2, 3, 4, and 6 of the Original Town; the west on-half of Block 5, Original Town; the east-half of Block 10, Simon’s Addition; the east one-half of Block 13, Simon’s Addition; the west one-half of Block 18, Simon’s Addition; Block 19, Simon’s Second Addition; Block 23, Simon’s Second Addition; Gilbertson’s Second Addition; Great Northern Railway Right-of-Way 300 feet east of and 300 feet west of Main Street.

ARTICLE 3 - Fires in Public Places

4.0301 Smoking

The smoking of cigars, cigarettes, pipes or tobacco in any form is hereby prohibited within any theater, or within any vestibule of any theater within the City of Tioga.


4.0302 Chimneys - Burning, Cleaning

No person shall set to or burn out any chimney or flue, except in the day time and when it may be raining, or the roof of the building may be covered with snow; and any person using any chimney or flue shall cause the same to be cleaned or swept out at least once during each year, and as much oftener as may be necessary to prevent the dangerous accumulation of soot.

ARTICLE 4 - Fire Prevention

4.0401 Adoption of Fire Code

The erection, construction, enlargement, alteration, repair, moving, removal, demolition, conversion, occupancy, equipment, uses, height, area and maintenance of buildings or structures in the City of Tioga shall meet with the provisions of the rules and regulations of the North Dakota State Building Code, copies of which code are on file with the City Auditor and are hereby made a part of this chapter by reference with the exception of the sections hereinafter set forth affecting local conditions in the City, which are amended, deleted, or added to, for use and application in the City, and the City hereby adopts said code as so modified.


4.0402 Storage of Flammable Liquids 


Not to be allowed within the limits of the City of Tioga.


4.0403 Storage of Liquified Petroleum

Not to be allowed within the limits of the City of Tioga.


4.0404 Modifications of Fire Code

The Chief of the Fire Department shall have power to modify any of the provisions of the code hereby adopted upon application in writing by the owner or lessee, or his authorized agent, when there are practical difficulties in the way of carrying out the strict letter of the code, provided that the spirit of the code shall be observed, public safety secured, and substantial justice done.  The particulars of such modification when granted or allowed and the decision of the Chief of the Fire Department thereon shall be entered upon the records of the department and a signed copy shall be furnished the applicant.


4.0405 Appeals

Whenever the Chief of the Fire Department shall disapprove an application or refuse to grant a permit applied for, or when it is claimed that the provisions of the code do not apply or that the true intent and meaning of the code have been misconstrued or wrongly interpreted, the applicant may appeal from the decision of the Chief of the Fire Department to the Board of City Commissioners of the City of Tioga within thirty (30) days from the date of the decision appealed.

ARTICLE 5 - Firearms, Fireworks and Explosives

4.0501 Firearms not to be Furnished to Minors

It shall be unlawful for any person, firm or corporation to sell or rent firearms to minors within the limits of this City.


4.0502 Exploding Firearms

It shall be unlawful for any person or persons to fire or discharge within the City limits, any cannon, gun, pistol or firearm of any description, or fire or explode any firecracker, or other thing containing powder to combustible or explosive material except upon premises owned or occupied by him, her or them, without permission from the President of the Board of Commissioners.


4.0503 Blank Cartridges, Pistols, etc. - Manufacture, Use and Sale of

No person shall manufacture, use, sell or keep for sale within the City of Tioga, any blank cartridges, pistols, blank cartridge revolver, or other blank cartridge firearms, blank cartridge caps, containing dynamite, or firecrackers exceeding three (3) inches in length and exceeding one-half (½) inch in diameter.


4.0504 Fireworks Defined

Fireworks shall be defined for the purpose of this ordinance as defined in Section 23-15-01 of the North Dakota Century Code which provisions, and subsequent amendments, are hereby adopted by the Board of City Commissioners of the City of Tioga.


4.0505 Fireworks - Sale of

No person, firm or corporation shall offer fireworks for sale in the City of Tioga, Williams County, North Dakota, to individuals at retail before the twenty-seventh (27th) day of June and after the fifth (5th) day of July in any calendar year.  No person, firm or corporation shall offer fireworks for sale unless such person, firm or corporation has operated a retail business wherein merchandise assessed by the City of Tioga taxing authorities on April first (1st) in the year immediately preceding the fireworks sale.


No person shall sell any of the permissible fireworks enumerated in Section 23-15-01 of the N.D.C.C. to any person under the age of twelve (12) years.


4.0506 Exceptions

Nothing in this article shall be construed to prohibit the sale or use of fireworks to airplanes, railroads and other transportation agencies for signal purposes or illumination, or the sale or use of blank cartridges for a show or theater, or for signal or ceremonial purposes in athletics or sports, or for use by military organization.

ARTICLE 6 - Adoption of Electrical Code

4.0601 Electrical Code Adopted


There is hereby adopted the laws and regulations and wiring standards of North Dakota adopted by the State Electrical Board and the whole thereof of which not less than one (1) copy shall be on file in the office of the City Auditor of the City, and the same is hereby adopted as fully as if it were set out in length herein.

ARTICLE 7 - Penalty for Violation of this Chapter 


4.0701 Penalty

Any person who shall violate any provisions of this chapter or fail to comply therewith, or who shall violate or fail to comply with any order made thereunder, or who shall build in violation of any detailed statement of specifications or plans submitted and approved thereunder, or any certificate or permit issued thereunder, and from which no appeal has been taken, or who shall fail to comply with such an order as affirmed or modified by the governing body or by a court of competent jurisdiction, within the time fixed herein, shall severally for each and every such violation and noncompliance respectively, be punishable by a fine of not more than one thousand dollars ($1,000.00) or by imprisonment for not to exceed thirty (30) days ro by both such fine and imprisonment.  The imposition of one penalty for any violation shall not excuse the violation or permit it to continue; and all such persons shall be required to correct or remedy such violations or defects within a reasonable time; and when not otherwise specified, each ten days that prohibited conditions are maintained shall constitute a separate offense.


The application of the above penalty shall not be held to prevent the enforced removal of prohibited conditions.


CHAPTER FIVE


ZONING - LAND USE PLANNING

ARTICLE 1 - Planning Commission

5.0101 Planning Commission Created

There is hereby created a Planning Commission consisting of five (5) members, who shall be appointed as hereinafter provided, and an additional three (3) members namely, President of the City Commission, the City Engineer, and the City Attorney, who shall act as ex-officio members of said Planning Commission.


5.0102 Planning Commission - Terms, Compensation, Meetings

The terms of the members, their compensation and meetings shall be as provided by Chapter 40-48 N.D.C.C.


5.0103 Same: Confirmation of Appointments

The President of the City Commission shall submit to the City Commission at the next regular meeting after making such appointments, the names of persons appointed and the length of their terms and the City Commission shall, by a majority, confirm or reject such appointments.  If such appointments are rejected the said President shall make other appointments for such appointees as may be rejected, which said appointments shall be approved or rejected in like manner.

ARTICLE 2 - Definitions 


5.0201 Definitions

For the purpose of this chapter the following words and phrases shall have the meanings herein given:

1.

“Shall” is taken to mean mandatory; “may” is taken as permissive.

2.

“Person” is taken to mean any individual, group, firm, partnership or corporation.

3.

Words used in the present tense shall also be applied in the future; words used in the singular shall be also applied in the plural.

4.

“Accessory Use or Structure” is a use or structure of on the same lot with, and of a nature customarily incidental and subordinate to, the principal use or structure.

5.

“Adult Bookstore” is an enclosed building having as a substantial or significant portion of its stock in trade, books, magazines or other periodicals which are distinguished or characterized by the emphasis on matter depicting less than completely and opaquely covered human genitals, pubic region, buttocks or female breast below a point immediately above the top of the areola.

6.

“Adult Cinema” is an enclosed building used on a regular basis for presenting pictorial materials or other visual images by way of direct or indirect projection, which materials are distinguished or characterized by an emphasis on the depiction of less than completely or opaquely covered human genitals, pubic region, buttocks or female breast below a point immediately above the top of the areola.

7.

“Adult Entertainment Center” is an adult bookstore or adult cinema, or both.

8.

“Agriculture” means all land and areas used for cultivating the soil, producing crops and/or the raising of livestock.  Such areas include greenhouses and nurseries.

9.

“Alley” is a minor street providing vehicular service access to the back or the side or two or more properties.

10.

“Amendments” are any change, revision or modification of either the text of this ordinance or the district zoning map.

11.

“Animal Hospital or Clinic” is an establishment where animals are admitted principally for examination, treatment, board and care by a doctor of veterinary medicine.

12.

“Area of Special Flood Hazard” is the land in the flood plain within a community subject to a one percent (1%) or greater chance of flooding in any given year.

13.

“Base Flood” is a flood having one percent (1%) change of being equaled or exceeded in any given year.

14.

“Basement” is a story of a multi-story structure which has a greater portion of its height below the ground surface.

15.

“Building Area” is the portion of a lot remaining after required yards have been provided.

16.

“Building” is any structure designed, or intended, for the enclosure, shelter or protection of persons, animals or property.

17.

“Building Height” is the vertical dimension measured from the average elevation of the finished lot grade at the front of the building to the highest point of a flat roof; and to the average height between the plat and ridge of a gable, hip or gambrel roof.

18.

“Conditional Use” is such uses as are allowed by special permit only.  Said permit shall be granted according to provisions of this ordinance.

19.

“Convenience Store” is a small retail store(s) and small service business(es) which do not employ more than four (4) person per shift.

20.

“Day Care Center” is an establishment, other than a public or parochial school, which provides day care or education for four (4) or more unrelated children aged five (5) years and under, for a period of more than two months.

21.

“Development” is a building or portions thereof arranged or designed to provide living facilities for one or more families.  The term “dwelling” shall not be deemed to include transient housing facilities.

22.

“Dwelling” is a building or portion thereof arranged or designed to provide living facilities for one or more families.  The term “dwelling” shall not be deemed to include transient housing facilities.

23.

“Dwelling, Multi-Family” is a building with more than two dwelling units other than a townhouse as defined by this ordinance.

24.

“Dwelling, Townhouse” is a one-family dwelling in a row of at least three such units in which each unit has its own front and rear access to the outside, no unit is located over another unit, and each unit is separated from any other unit by one or more common fire resistant walls.

25.

“Dwelling, Two Family” is a residential building designed exclusively for occupancy by two families independent of each other.  This does not include mobile homes.

26.

“Dwelling Unit” means one room or rooms connected together constituting a separate, independent housekeeping establishment.

27.

“Family” is one or more persons related by blood, marriage or adoption occupying a dwelling unit as members of a single housekeeping organization.  A family may include not more than two persons not related by blood, marriage or adoption.

28.

“Farm” is any parcel of land containing at least ten (10) acres which is used for gain in the raising of agricultural products, livestock, poultry or dairy products.  It includes necessary farm structures and the storage of equipment used.  It excludes the raising of furbearing animals, riding academies, livery or boarding stables, dog kennels and commercial feed lots.

29.

“Farm Residence” is a dwelling whose occupant is a person who normally devotes a major portion of their time to the activities of producing products of the soil, poultry, livestock or dairy farming in such products’ unmanufactured state.

30.

“Flood or Flooding” is a general and temporary condition of partial or complete inundation of normally dry land areas from:

a.


The overflow of inland or tidal waters, and/or

b.


The unusual and rapid accumulation or runoff of surface waters from any source.

31.

“Funeral Home” is a facility used for pre-burial preparation of human cadavers including but not limiting to a mortuary, chapel, viewing area, vehicular storage, parking, but not including a crematorium or burial facilities.

32.

“Garage, Private” is an accessory building or portion of a main building on the same lot and used for the storage only of private motor vehicles, not more than two of which are owned by others than the occupants of the main building.

33.

“Garage, Public” is a building, or portion thereof, other than a private garage, used for the storage of motor vehicles.

34.

“Garage, Repair” is a building for space for the repair or maintenance of motor vehicles, but not including auto wrecking establishments or junk yards.  

35.

“Group, Dwelling” is, in general, a building in which several unrelated individuals or families permanently reside, but in which individual cooking facilities are not provided for the individual persons or families.  Specifically, “group dwelling” shall include rooming houses, dormitory, half-way house, group home, and private club in which one or more members have a permanent residence.  “Group dwelling” shall not be deemed to include uses such as a hotel, motel, mobile home park, sanitarium, hospital or nursing home.

36.

“Home Occupation” is an occupation conducted in a dwelling unit, provided that:

a.


The use of the dwelling unit for the home occupation shall be clearly incidental and subordinate to its use for residential purposes by its occupants, and not more than twenty-five percent (25%) of the floor area of the dwelling unit shall be used in the conduct of the home occupation.

b.


There shall be no change in the outside appearance of the building or premises, or other visible evidence of the conduct of such home occupation other than one sign, not exceeding six square feet in area, non-illuminated, and mounted flat against the wall of the principal building.

c.


No traffic shall be generated by such home occupation in greater volume than would normally be expected in a residential neighborhood, and any need for parking generated by the conduct of such home occupation shall be met off the street and other than in a required front yard.

d.


No equipment of process shall be used in such home occupation which creates noises, vibration, glare, fumes, odors, or electrical interference detectable to the normal senses off the lot, if the occupation is conducted in a single-family residence.  In the case of electrical interference, no equipment or process shall be used which creates visual or audible interference in any radio or television receivers off the premises, or causes fluctuation in line voltage off the premises.

37.

“Hotel” is a building which lodging, with or without meals, is provided and offered to the public for compensation, which is open to transient guests.  Hotels include motels, but do not include group dwellings as defined herein.

38.

“In-Home Apartment” is a self-contained dwelling unit with no more than two bedrooms built within an existing residential structure which was not originally designed as a two-family dwelling unit.

39.

“Junk Yard” is a tract of land, structure or part thereof, used for collecting, storage, or sale of scrap or discarded material of for the collecting, dismantling or storing and salvaging of machinery or vehicles not in running order.

40.

“Industrial, Heavy” is industrial uses which generate large volumes of vehicular traffic or create obnoxious sounds, glare, vibrations, dust, odor or smoke.

41.

“Industrial, Light” is industrial use which do not generate large volumes of vehicular traffic and do not create obnoxious sounds, glare, dust, vibrations, odor or smoke.

42.

“Lot” is a tract of land of at least sufficient size to meet minimum zoning requirements for use, coverage and area and to provide such yards and other open space as herein required.

43.

“Lot, Coverage” is the total area of buildings expressed as a percentage of the total lot, plot or tract.

44.

“Lot, Depth of” means the horizontal distance between the front and rear lot lines.

45.

“Lot, Frontage” is the front of a lot construed to be the portion nearest the street.  For the purpose of determining yard requirements on corner lots and through lots, all sides of a lot adjacent to streets shall be considered frontage.

46.

“Lot, Width” is the distance between straight lines connecting front and rear lot lines at each side of the lot, measured at the rear of the required front yard.

47.

“Medical Clinic” is any building designed for use by one or more persons lawfully engaged in the diagnosis, care and treatment of physical or mental diseases or ailments of human beings; including, but not limited to, doctors of medicine, dentists, chiropractors, osteopaths, optometrists and podiatrists; and in which no patients are lodged overnight.

48.

“Mobile Home - Class A” is a residential dwelling unit, transportable in two sections, built on a permanent chassis and may be reasonably equipped with wheels for transporting from place to place, which are fastened together to form a complete living unit.  It is at least twenty-four (24) feet across at its narrowest section, and is placed so that its longest measurement is parallel to an adjacent street.  The main roof should be pitched, rather than flat.

49.

“Mobile Home - Class B” is a residential unit, built on a permanent chassis, which may be reasonably equipped with wheels for transporting from place to place.  It does not have to meet any size requirements.

50.

“Mobile Home Park” is a mobile home development with two or more mobile homes, with continuing local general management, and may include special facilities for common use by the occupants, including such items as common recreational building and areas, common open space, laundries and the like.

51.

“Nonconforming Use” is any building or tract of land lawfully occupied by a use at the time of passage of this ordinance or amendments thereto, which does not conform with the provisions of this ordinance or amendments thereto.

52.

“Non-Farmer” is any person who does not normally devote a major portion of his/her time to the activities of producing products of the soil, poultry, livestock or dairy farming in such products’ unmanufactured state.

53.

“Non-Farmer Residence” is a dwelling which is to be situated on a parcel of land and whose initial occupant is or may be a non-farmer or any other person who does not intend to farm such parcel or engage in upon such parcel the raising of livestock or other similar operations normally associated with farming or ranching.

54.

“Parking Space” is an area 9.5 feet by 18 feet, or greater which is sufficient in size to store one automobile, together with a driveway connecting the parking space with a street or alley and permitting ingress and egress of an automobile.  Required off street parking shall be provided in a manner that vehicles do not approach on a public right-of-way.

55.

“Permitted Use” is any use which complies with the requirements of a zoning district and is unconditionally allowed.

56.

“Planning Commission” is the Planning and Zoning Commission of Tioga.

57.

“Prohibited Use” is any use which does not comply with the requirements of a zoning district and is not allowed under any condition.

58.

“Recreational Vehicle” is a vacation trailer or other vehicle or portable unit which is either self-propelled or towed or is carried by a motor vehicle and which is intended for human occupancy and is designed for vacation or recreational use.

59.

“Recreational Vehicle Park” is a tract of land designed, utilized and operated on a fee or other basis as place for the temporary parking of occupied recreational vehicles.

60.

“Repair Shops” are small repair shops which service business machines, bicycles and household appliances.

61.

“Right-of-Way” is the area, either public or private, over which the right of passage exists.  The right-or-way shall not be considered as land area when computing lot size.

62.

“Restaurant” is a public eating establishment at which the primary function is the preparation and serving of food.

63.

“Rooming House” is any dwelling in which more than two (2) persons, either individually or as families, are housed or lodged for hire, with or without meals.

64.

“Service Station” is an establishment consisting of a building or group of buildings and surfaced area where automotive vehicles may be refueled and serviced; such service shall not include tire recapping, body repairs or major overhaul.

65.

“Set Back” is the distance between the lot line and building line.

66.

“Sign” is any device which shall display or include any letter, word, model, banner, flag, pennant, insignia, device or representation used as, or which is in the nature of, an advertisement or announcement which directs attention to an object, product, place, activity, person, institution, organization or business, bu shall not include and display an official notice or an official flag.

67.

“Street” is a right-of-way, other than an alley, dedicated to the public use, which provides principal access to adjacent properties.

68.

“Structure” is anything constructed or erected, the use of which requires permanent location on the ground or attachment to something having a permanent location on the ground, but not including fences.

69.

“Structural Alterations” are any change in the supporting members of a building, such as bearing walls or partitions, columns, beams or girders, or any complete rebuilding of the roof or the exterior walls.

70.

“Substantial Improvement” is any repair, reconstruction or improvement of a structure, the cost of which equals or exceeds fifty percent (50%) of the market value of the structure either:

a.


Before the improvement or repair is started, or

b.


If the structure has been damaged and is being restored, before the damage occurred.  For the purpose of this definition “substantial improvement” is considered to occur when the first alteration of any wall, ceiling, floor or other structural part of the building commences, whether or not that alteration affects the external dimensions of the structure.



The term does not, however, include either:

a.


Any project for improvement of a structure to comply with existing state or local health, sanitary, or safety code specifications which are solely necessary to assure safe living conditions, or

b.


Any alteration of a structure listed on the National Register of Historic Places or a State Inventory of Historic Places.

71.

“Transmission Facility” includes any of the following:

a.


An electrical, telephone, or cable television transmission line and associated facilities.

b.


A gas or liquid transmission line and associated facilities designed for or capable of transporting coal, gas or liquid hydrocarbon products for public commerce.

c.


A liquid transmission line and associated facilities designed for or capable of transporting water.

72.

“Variance” is the relaxation of the terms of the Zoning Regulations is relations to height, area, size and open spaces where specified physical conditions, unique to the site, would create an unreasonable hardship in the development of the site for permitted uses.

73.

“Yard” is a space on the same lot with the principal building or structures, open, unoccupied and unobstructed by buildings or structures from the ground upward.

74.

“Yard, Front” is the yard extending across the full width of the lot from side lot lines, the depth of which is the least distance between the front lot line and the front building frame.

75.

“Yard, Rear” is a yard extending across the full width of the lot from side lot lines, the depth of which is the least distance between the rear lot line and the rear face of the principal building.

76.

“Yard, Side” is a yard extending from the rear line of the required front yard to the rear lot line, the depth of which is the least distance from the sides of the principal building and the side lot line.

77.

“Zone District” is a portion, area or section of the City for which uniform regulations governing the use, height, area, size and intensity of use of buildings, land and open spaces about buildings as herein established.

ARTICLE 3 - Non-Conforming Uses and Structures 


  5.0301 Non-Conforming Uses

The lawful use of a structure or a parcel of land existing at the time of adoption or amendment of this ordinance may be continued although the use does not conform with the provisions of this chapter, except that:

1.

Extension.  Only that portion of the land in actual use may be so continued and a non-conforming use may not be extended, enlarged or substituted.  Any public service (electrical, water, sewer, and etc.) does not constitute actual use of the land.

2.

Damage or Destruction.  If any building in which there is a non-conforming use is damaged by fire, flood, explosion, wind or other calamity to the extent of more than fifty percent (50%) of its current assessed value, it shall not be restored except so as to comply with the provisions of this ordinance.

3.

Repairs and Alterations.  Total lifetime structural repairs or alterations to a structure containing a non-conforming use shall not exceed fifty percent (50%) of the assessed value of the structure at the time of its becoming a non-conforming structure unless it is permanently changed to conform with the provisions of this ordinance.

4.

Discontinuance.  In the event of any non-conforming use ceases, for whatever reason, for one (1) year, any future use of the land, structure or water shall be in conformity with the provisions of this ordinance.

5.

Moving Building.  Should any building, other than a mobile home, containing a non-conforming use be moved any distance whatsoever, the building shall thereafter be used only in conformity with the provisions of this ordinance.

6.

Replacement of a Mobile Home.  In order for a mobile home which is a non-conforming use to be replaced with a different mobile home, the replacement mobile home must be of a higher quality.  The person replacing the mobile home must first get approval from the Planning Commission that the replacement mobile home is of a higher quality.

7.

A non-conforming use shall not be changed to any use other than those permitted within the district in which the building is located.  Once so changed, it shall not revert back to a non-conforming use.


Single family dwelling units existing at the time of ordinance adoption or amendment may be continued as non-conforming uses without regard to the above exceptions.


Any use which is permitted as a conditional use in a district under the terms of this ordinance shall not be deemed a non-conforming use in such district, but shall without further action be considered a conforming use.

ARTICLE 4 - Zoning Districts and Zoning Map

5.0401 District Zoning Map


The boundaries of the zoning districts appear on a map designated as the District Zoning Map.  The District Zoning Map and all notations, references and other information shown thereon were all fully set forth and described herein.  A properly attested copy of the District Zoning Map is on file with the City Auditor.


Where uncertainty exists with respect to the boundaries of the various districts as shown on the District Zoning Map, the following rules apply:

1.

In unsubdivided property, the district boundary line shall be determined by the use of the scale or dimensions appearing on the map.

2.

Boundaries indicated as approximately following the center lines of streets, highways or alleys shall be construed to follow such center lines.

3.

Boundaries indicated as approximately following platted lot lines shall be construed as following such lot lines.

4.

Boundaries indicated as approximately following City limits shall be construed as following such City limits. 

5.

Boundaries indicated as following railroad lines shall be construed to be midway between the main tracks.


No building or structure shall be erected, and no existing building or structure shall be moved, altered, added to or enlarged; nor shall any land, building or structure be used, designed or arranged for use for any purpose or in any manner unless it meets both of the following conditions:

1.

It is included in the district use regulations which follow as a use which is listed as a permitted use or listed among those used listed as a conditional use for which a conditional use permit has been obtained.

2.

It is in conformance with the Special Provisions listed in article five (5) of this chapter.


5.0402 Zoning Districts 


In order to classify, regulate and restrict the location of businesses, industries, residences, and the location of buildings designed for specified uses; to regulate and limit the weight and bulk of buildings; to regulate and limit the intensity of the use of lots; to regulate and determine the area of yards and other open spaces surrounding buildings; and to regulate and restrict the density of population; the area within the zoning jurisdiction of the City of Tioga and the area within the extra-territorial boundary shall be divided into any of the following districts being known as:


R-1

R-2M

C-1

I-1

A-1


R-2A

R-3

C-2

I-2

T-H


All territory which hereafter comes into the jurisdiction of the City’s extra-territorial zoning jurisdiction shall be in the A-1 district until or unless otherwise changed by ordinance.


5.0403 R-1 Use Regulations
1.

Intent:  It is the intent of this district to provide for very low density residential neighborhoods.  It is further intended that no uses be permitted that will interfere withe health, safety, or general welfare or devalue the property for residential purposes.

2.

Permitted Uses:

a.


Dwelling, Single Family

b.


Private Garage

c.


Accessory Structure

d.


Parks and Gardens

3.

Conditional Uses:

a.


Churches

b.


Schools

c.


Day Care Centers

d.


Home Occupation

e.


Transmission Facility

f.


In-Home Apartment


5.0404 R-2A Use Regulations
1.

Intent:  It is the intent of this district to provide an attractive residential neighborhood of a lower density.  It is further intended that no uses be permitted that will interfere with the health, safety, or general welfare or devalue the property for residential purposes.

2.

Permitted Uses:

a.


Dwelling, Single Family

b.


Dwelling, Two Family

c.


Private Garage

d.


Accessory Structure

e.


Mobile Home, Class A

f.


Dwelling, Townhouse (maximum of four per building)

g.


Parks and Gardens

3.

Conditional Uses:

a.


Churches

b.


Schools

c.


Day Care Centers

d.


Group Dwelling

e.


Home Occupations

f.


Transmission Facility


5.0405 R-2M Use Regulations
1.

Intent:  It is the intent of this district to provide a lower density residential neighborhood where a variety of residential dwelling unit types may be located.

2.

Permitted Uses:

a.


Dwelling, Single Family

b.


Dwelling, Two Family

c.


Private Garage

d.


Accessory Structure 

e.


Mobile Home, Class A

f.


Mobile Home, Class B

g.


Dwelling, Townhouse (maximum of four per building)

h.


Parks and Gardens

i.


Mobile Home Park

3.

Conditional Uses:

a.


Churches

b.


Schools

c.


Day Care Centers

d.


Group Dwellings

e.


Home Occupations

f.


Transmission Facility 


5.0406 R-3 Use Regulations 

1.

Intent:  It is the intent of this district to provide attractive medium density residential neighborhoods.

2.

Permitted Uses:

a.


Dwelling, Single Family

b.


Dwelling, Two Family 

c.


Private Garage

d.


Accessory Structure

e.


Mobile Home, Class A

f.


Townhouses

g.


Dwelling, Multi-Family (up to eight dwelling units per building)

h.


Rooming House

i.


Group Dwelling

3.

Conditional Uses:

a.


Churches

b.


Schools

c.


Day Care Centers

d.


Home Occupations

e.


Transmission Facility

f.


Dwelling, Multi-Family (more than eight dwelling units per building)


5.0407 T-H Use Regulations
1.

Intent:  It is the intent of this district to provide for temporary or impermanent housing facilities and associated convenience facilities.

2.

Permitted Uses:  None.

3.

Conditional Uses:

a.


Recreational Vehicles

b.


Mobile Homes 

c.


Parks

d.


Convenience Stores

e.


Construction Workforce Housing 

f.


Campgrounds

g.


Home Occupations or Temporary Offices

h.


Sports or Recreational Facilities 

i.


Laundromat

j.


Private Garage

4.

Time Period:  One of the conditions for this type of zoning may be that the use can only exist for a certain length of time.


5.0408 C-1 Use Regulation 

1.

Intent:  It is the intent of this district to provide for the orderly development of low density commercial activities which require extensive lot space and good vehicular access.

2.

Permitted Uses:

a.


Motel/Hotel

b.


Service Station

c.


Commercial Parking

d.


Automobile Sales

e.


Farm Implement Sale and Service 

f.


Restaurants

g.


Medical Clinics

h.


Hospital

i.


Office Facilities

j.


Funeral Homes

k.


Laundromats

l.


Parks

m.


Churches

n.


Car Wash

o.


Liquor Establishments

p.


Convenience Stores

q.


Hardware Stores

r.


Grocery Stores

s.


Government Offices

3.

Conditional Uses:

a.


Commercial Storage

b.


Campground

c.


Dwelling, Multi-Family


5.0409 C-2 Use Regulations 

1.

Intent:  It is the intent of this district to provide for the orderly and efficient development of higher density commercial area.

2.

Permitted Uses:

a.


Convenience Stores

b.


Clothing and Similar Dry Goods Stores

c.


Stores which deal in Retail Merchandise only

d.


Financial Establishments

e.


Office Facilities

f.


Medical Clinics

g.


Funeral Homes 

h.


Restaurants

i.


Laundromats

j.


Dwellings, Multi-Family

k.


Hotel

l.


Liquor Establishments

m.


Hospital

n.


Automotive Sales

o.


Service Stations

p.


Libraries

q.


Churches

r.


Government Offices


5.0410 I-1 Use District 

1.

Intent:  It is the intent of this district to provide an area for light industrial activity which will not adversely affect adjacent residential areas.

2.

Permitted Uses:

a.


Repair Shops

b.


Repair Garages

c.


Animal Hospital or Clinic

d.


Car Wash

e.


Laundromats

f.


Greenhouses and Nurseries

g.


Warehouses

3.

Conditional Uses:

a.


Light Industrial Operations

b.


Building Material Sales

c.


Buildings, Mini-Storage

5.0411 I-2 Use District
1.

Intent:  It is the intent of this district to provide an area for uses not compatible with residential or commercial activity.

2.

Permitted Uses:

a.


Repair Garages

b.


Repair Shops

c.


Warehouses

d.


Building Material Sales

e.


Adult Entertainment Centers

f.


Service Stations

g.


Commercial Storage 

h.


Temporary Yard Storage

i.


Farm Implement Sales and Service

j.


Welding and Metal Fabricating

k.


Wholesale Establishments

l.


Light Industrial Operations

m.


Grain Elevators

3.

Conditional Uses:

a.


Heavy Industrial Operations

b.


Junk Yard

c.


Liquid, gas bulk, explosives and other hazardous material storage

d.


Mobile Homes for Security Purposes

5.0412 A-1 Use District
1.

Intent:  This district is established to permit normal agricultural uses and to preserve the land until it is developed as part of the City.

2.

Permitted Uses:

a.


Farm Residence

b.


General Farm Operations

c.


Transmission Facilities

d.


Golf Courses, Parks and Gardens

3.

Conditional Uses:

a.


Cemetery

b.


Churches

c.


Schools

d.


Airports

e.


Grain Elevator

f.


Oil, Coal and Mineral Extraction

ARTICLE 5 - Special Provisions

5.0501 Height, Area and Setback Regulations
1.

Except as otherwise specifically provided in this ordinance, no structure shall be erected which does not have the minimum setback or which exceeds the height limits specified below.

District
Front Setback 
Side Setback

Rear Setback

Height Limit
  R-1

    25 feet

    5 feet

    20 feet

    30 feet

  R-2A

    25 feet

    5 feet

    20 feet

    30 feet

  R-2M
    25 feet

    5 feet

    20 feet

    30 feet

  R-3

    25 feet

    10 feet

    20 feet

    40 feet

  T-H

    25 feet

    5 feet

    20 feet

    30 feet

  C-1

    25 feet

    10 feet

    20 feet

    30 feet

  C-2

    none

    none

    5 feet

    40 feet

  I-1

  25 feet

    10 feet

    20 feet

    40 feet

  I-2

  25 feet

    10 feet

    20 feet

    100 feet

  A-1

  25 feet

    10 feet

    20 feet

    50 feet   

2.

Where lots have double frontage, the required front yard shall be provided on both streets.

Where a lot is located at the intersection of two or more streets, there shall be a front yard on each side street of a corner lot; provided, however, that the building width of a single lot shall not be reduced to less than thirty-five (35) feet, except where necessary to provide a yard along the side street with a depth of five (5) feet.  

3.

The following shall be exempt from the maximum height regulations in all districts: antennas, chimneys, drilling rigs, flag poles, church steeples, water tanks, and other appurtenances usually required to be placed above roof level and not intended for human occupancy.

4.

Accessory structures may be built in the required rear yard setback, but such accessory structures shall not be nearer than three feet to any side or rear lot line.

5.

No residential structure shall be erected which does not have the minimum lot size and lot width specified below.







Minimum Lot Area

Minimum Lot Width 

a.

Dwelling, Single Family 
     4000 sq. ft.



40 ft.

b.

Dwelling, Two Family 
     8000 sq. ft.



50 ft.

c.

Dwelling, Townhouse,




Single Story

     2300 sq. ft.



24 ft.




Two Story

     2300 sq. ft.



18 ft.

d.

Dwelling, Multi-Family




Per Structure

     6000 sq. ft.



none




Per Unit

     2000 sq. ft.



none   


5.0502 Fence Regulation
1.

In R-1, R-2A, R-2M, R-3 and T-H residential district, no fence or closely grown hedge shall be more than six (6) feet in height in any rear or side yard.  In addition, no fence or closely grown hedge shall be more than four (4) feet in height in any front yard.

2.

Fences in I-1, I-2, C-1 and C-2 shall not exceed ten (10) feet in height.

3.

Fences erected upon school or park grounds shall be exempt from these height limits.

4.

On corner lots in all districts no fence or closely grown hedge in excess of three (3) feet above the curb level shall be permitted within a triangular area defined as follows: beginning at the intersection of the projected curbing lines of two intersecting streets, thence thirty (30) feet along one curb line, thence diagonally to a point thirty (30) feet from the point of beginning on the other curb line, thence back to the beginning.

5.

Fences must be set back at least five (5) feet from the curb in the front yard.

6.

No fence may be placed within any street right-of-way or upon public easements.


5.0503 Sign Regulations
1.

General Requirements:

a.


Signs shall be maintained in good repair.  Broken signs, deteriorated signs, or signs on vacant buildings may be ordered repaired or removed by the City Commission.

b.


No sign other than traffic and street signs shall be erected or temporarily placed within any street right-of-way or upon public easements.

c.


No sign shall conflict in any manner with the clear and obvious appearance of public devices controlling traffic.

d.


Billboards will be permitted only in A-1 and I-2 districts.

2.

Residential Requirements:


Only the following will be permitted in districts R-1, R-2A, R-2M, R-3 and T-H:

a.


Signs of not more than two square feet conveying street numbers or the name of the resident of the premises.

b.


Unilluminated signs of not more than six (6) square feet the message of which is limited to a warning of danger, a regulation, advertising the premises for sale or rent, or a political advertisement.

c.


The flag of any nation or state respectfully displayed.

d.


Signs located on any licensed vehicles lawfully parked.

e.


Church or institutional signs not exceeding thirty-two (32) square feet.


5.0504 Off Street Parking Requirements

Except in the C-2 district, there shall be provided off street parking for motor vehicles, and the minimum number of parking spaces is listed below.









Spaces Required

Dwelling, Single Family



1 per dwelling unit


Dwelling, Two Family 



1 per dwelling unit


Dwelling, Townhouse



1 per dwelling unit


In-Home Apartment




1 per dwelling unit


Mobile Home





1 per dwelling unit


Dwelling, Multi-Family



2 per dwelling unit


Industrial





1 per employee on largest shift


Office and Commercial Use



1 per 400 sq. ft. of gross floor area


5.0505 Parking-Storage of Use of Major Recreational Equipment

For purposes of these regulations, major recreational equipment is defined as including boats and boat trailers, travel trailers, pickup campers or coaches designed to be mounted on automobile vehicles, motorized dwellings, tent trailers, and the like, and cases or boxes used for transporting recreational equipment, whether occupied by such equipment or not.  No major recreational equipment shall be parked on any residential street for a period exceeding forty-eight (48) hours during loading or unloading.  No such equipment shall be used for living or housekeeping purposes when parked or stored on a residential lot, or in any location not approved for such use.


5.0506 Seismographic Exploration

The provision of this section shall in no way restrict or interfere with the normal digging, drilling, or excavation for agricultural purposes, the operation of coal mines, coal and subsurface exploration operations, oil and gas drilling, transportation and production facilities.


All seismic exploration, either explosive or nonexplosive, is prohibited in all districts within the corporate limits of the City of Tioga and within the surrounding extraterritorial area that is under the zoning jurisdiction of the City of Tioga.


5.0507 Flood Hazard Regulations 

1.

Certain areas of Tioga are subject to a one percent or greater chance of flooding in any given year.  These areas, known as special flood hazard areas, are identified by the Federal Insurance Administration in its Flood Hazard Boundary Map.  This map is adopted by reference and declared to be part of this ordinance.  It is on file at the City Auditor’s office, City Hall, Tioga, North Dakota.

2.

Permit Procedures:

a.


Before construction or development begins within any area of special flood hazard, a permit shall be obtained from the Building Official.  The permit shall specifically include:

1.



Elevation in relation to mean sea level, of the lowest floor (including basement) of all proposed structures;

2.



Elevation in relation to mean sea level to which any structure will be flood-proofed;

3.



Certification by a registered professional engineer or architect that the flood-proofing methods for any nonresidential structure meet the flood-proofing criteria in the Specific Standards section 5.0507(4)(b).

4.



Description of the extent to which any watercourse will be altered or relocated as a result of proposed development.

b.


All permit applications shall be reviewed (using the best available base flood elevation data from any Federal, State or local source) to: a) assure sites are reasonable safe from flooding; b) determine that all necessary permits have been obtained from those Federal, State or local agencies form which prior approval is required; and c) to determine if the proposed development adversely affects the flood carrying capacity of a flood-prone area.  For the purposes of this ordinance, “adversely affects”means damage to adjacent properties because of rises in flood stages attributed to physical changes of the channel and the adjacent overbank areas.

1.



If it is determined that there is no adverse effect and the development is not a building, then the permit shall be granted without further considerations.

2.



If it is determined that there is an adverse effect, than technical justification (i.e., a registered professional engineer) for the proposed development shall be required.

3.



If the proposed development is a building, then the following provisions of this ordinance shall apply.

3.

General Standards:


If a proposed building site is located in a flood-prone area, all new construction and substantial improvements (including the placement of pre-fabricated buildings and mobile homes) shall conform to the following standards:

a.


Anchoring

1.



All new construction and substantial improvements shall be anchored to prevent flotation, collapse, or lateral movement of the structure.

2.



Mobile homes shall have:

a.




over-the-top ties provided at each of the four corners of the mobile home, with two additional ties per side at intermediate locations, with mobile homes less than fifty feet long requiring one additional tie per side;

b.




frame ties provided at each corner of the home with five additional ties per side at intermediate points, with mobile homes less than fifty feet long requiring four additional ties per side;

c.




all components of the anchoring system capable of carrying a force of four thousand eight hundred (4,800) pounds; and

d.




any additions to the mobile home similarly anchored.

b.


Construction Materials and Methods

1.



All new construction and substantial improvements shall be constructed using methods and with materials and utility equipment that minimize or resist flood damage.

c.


Utilities

1.



All new and replacement water supply systems and sanitary sewage systems shall be designed to minimize or eliminate infiltration of flood waters into the system;

2.



On-site waste disposal systems shall be located to avoid impairment to them or contamination from them during flooding.

d.


Subdivision Proposals

1.



All subdivision proposals shall be consistent with the need to minimize flood damage;

2.



All subdivision proposals shall have public utilities and facilities such as sewer, gas, electrical and water systems located and constructed to minimize flood damage;

3.



All subdivision proposals shall have adequate drainage provided to reduce exposure to flood damage; and 

4.



Base flood elevation date shall be provided for subdivision proposals and other proposed developments which contain as least fifty (50) lots or five (5) acres (whichever is less).

4.

Specific Standards


Where base flood elevation date is available, the flooding standards shall be met.

a.


Residential Structures 

1.



New construction and substantial improvement of any residential structure shall have the lowest floor, including basement, elevated to or above base flood elevation.

2.



Mobile homes shall be placed so that the lowest floor is at or above the base flood elevation.

b.


Nonresidential Structures


New construction and substantial improvement of any nonresidential structure shall either have the lowest floor, including basement, elevated to the level of the base flood elevation; or, together with attendant utility and sanitary facilities, shall;

1.



be flood-proofed so that below the base flood level the structure is watertight with walls substantially impermeable to the passage of water;

2.



have structural components capable of resisting hydrostatic and hydrodynamic loads and effects of buoyancy; and

3.



be certified by a registered professional engineer or architect that the standards of this subsection are satisfied.  Such certification shall be provided to the Building Official as set forth in the Administrative Requirements section 5.0507(5)(b)(2).

5.

Administrative Requirements


  
The Building Official shall:

a.


Obtain and record the actual elevation (in relation to mean sea level) of the lowest habitable floor (including basement) of all new or substantially improved structures, and whether or not the structure contains a basement.

b.


For all new or substantially improved flood-proofed structures:

1.



obtain and record the actual elevation (in relation to mean sea level) to which the structure has been flood-proofed;

2.



maintain the flood-proofing certifications required in the Specific Standards section 5.0507(4)(b).

c.


Maintain for public inspection all records pertaining to the provisions of this ordinance.

d.


Notify adjacent communities and the North Dakota State Engineer prior to any alteration or relocation of a watercourse, and submit evidence of such notification to the Federal Insurance Administration.

e.


Require that maintenance is provided within the altered or relocated portion of said watercourse so that the flood carrying capacity is not diminished.


5.0508 Adult Entertainment Center Regulations 


An adult entertainment center shall be permitted only in the I-2 District and in no other district, and then only if the center meets the following conditions:

1.

The center is located no closer than one thousand two hundred fifty feet (1,250) feet from any preexisting church, dwelling unit, or property zoned R-1, R2A, R-2M, or R-3.

2.

The center excludes from its premises those persons less than eighteen (18) years of age.

3.

The center displays no signs visible from the exterior of the center, except for signs identifying the center as an adult book store or adult cinema, or both.

4.

The manager and owners of the center are registered with the City Police and have provided them with such information as they reasonable may require with respect to their identities, including fingerprints and prior criminal records, if any.

5.

The business premises of the center which are generally open to its patrons are open equally at the same time without charge to members of the City Police Department who may wish to enter thereon provided the entry is in the course of the discharge of the policeman’s duties.

ARTICLE 6 - Variances 


5.0601 Variances
1.

The City Commission may authorize a variance from the terms of this ordinance.  The Commission must find that the granting of such a variance will not merely serve as a convenience to the applicant, but will alleviate some demonstrable or unusual hardship or difficulty.  All of the following conditions must exist:

a.


The property has exceptional value, unique or special characteristics different from other property, particularly adjacent property.

b.


Enforcement of the ordinance, with regard to properties having said characteristics, results in unnecessary and undue hardship.

c.


Granting of the variance would have no adverse effect on the public interest, safety, health and welfare.

d.


Granting of a variance would have no adverse effect on neighboring property.

Under no circumstances shall the City Commission grant a variance allowing a use within a district not permissible under the terms of this ordinance, nor shall the Commission use the variance for a change affecting a large number of properties.

2.

Applications for variances shall be submitted to the Planning Commission Secretary by the property owner.  The application shall include:

a.


name and address of applicant

b.


date of application

c.


the special conditions or circumstances which are peculiar to the applicant’s land or structure

d.


payment of a fee in the amount of twenty dollars ($20.00)

The Planning Commission Secretary, upon receipt of an application for variance shall fix a reasonable time for a public hearing.  Notice of the time, place and subject of the hearing shall be published once in the official newspaper at least ten (10) days prior to the date fixed for the public hearing.

After the public hearing, the Planning Commission shall make its recommendation to the City Commission although its decision may be deferred for up to thirty (30) days for gathering of evidence.

3.

After receiving the recommendation of the Planning Commission, or if the Planning Commission has not acted within thirty (30) days after the public hearing, the City Commission shall hold a public hearing on the request for a variance.  The City Commission shall notify the person requesting the variance of its decision by mail.

ARTICLE 7 - Conditional Use Permits

5.0701 Conditional Use Permits

A conditional use permit may be granted following compliance with the procedure set forth in this section if the conditional use is one set forth in the District Regulations, provided that no application for a conditional use shall be granted unless all of the following conditions are found to be present:

1.

The conditional use will not be detrimental to or endanger the public health, safety or general welfare;

2.

The existing permitted uses in the neighborhood will not in any manner be substantially impaired or diminished by the establishment of the conditional use;

3.

The conditional use will not impede the normal and orderly development of the surrounding property for uses permitted in the district;

4.

Adequate utilities, access roads, drainage and other necessary site improvements have been or are being provided;

5.

Adequate measures have or will be taken to provide access and exit so designed as to minimize traffic congestion in the public streets; and 

6.

The conditional use shall conform to all special provisions of the district in which it is located.


Application for Conditional Use Permit shall be submitted by the property owner to the Planning Commission Secretary.  The application shall include:

1.

The name and address of the applicant.

2.

The date of application.

3.

A description of the site and its relationship to the surrounding area.

4.

A preliminary map showing boundary lines and location of structures to be developed on the site.

5.

Location of existing structures on adjacent property.

6.

Parking plan showing off-street parking areas and/or loading areas.

7.

Names and addresses of adjacent property owners.

8.

Any reasonable information the Planning Commission deems necessary.


The Planning Commission Secretary, upon receipt of an application for a conditional use permit shall present the same to the Planning Commission at its next regular or special meeting, at which time a date within the next forty-five (45) days shall be set for the hearing of the proposed conditional use.


The Secretary shall notify the applicant of the date of the hearing and of the applicant’s obligation to give public notice of the hearing.


Notice of the hearing shall be the obligation of the applicant, and shall be published at least fifteen (15) days before the hearing and mailed to those persons designated by the Planning Commission.  Notice shall include the time, place and purpose of the hearing and shall be approved by the Secretary.  Proof of publication of the notice shall be filed with the Secretary, along with proof of mailing, if required, prior to the hearing, and shall be maintained as a permanent record of the Planning Commission.


Following the hearing, the Planning Commission shall consider the application and evidence presented and shall render its decision within fifteen (15) days.  The Commission shall notify the applicant of its decision and its reasons therefore by mail.  The decision of the Planning Commission may be appealed to the City Commission within thirty (30) days.

ARTICLE 8 - Amendments

5.0801 Amending

The City Commission may from time to time amend, supplement or change the district boundaries or regulations contained in this zoning ordinance.  A proposal for an amendment or a change in zoning may be initiated by the City Commission, by the Planning Commission, or upon application of the owner of the property affected.  All such proposed changes submitted to the Planning Commission for recommendation and report.  The Planning Commission shall prepare final written findings which shall be submitted to the City Commission within sixty (60) days after the time of referral of the proposed amendment to the Planning Commission.


5.0802 Applications

The party desiring any change in zoning district boundaries or regulations contained in this zoning ordinance as to any lot, tract or area of land, shall file with the City Auditor an application upon forms provided, and such application shall be accompanied by such data and information as may be prescribed by the Planning Commission.  At the time of filing said application with the City Auditor, the applicant shall provide the City with the names and addresses of all owners of any land located within two hundred (200) feet of the outer limits of said area to which the applicant desires change of zoning.


5.0803 Public Hearing and Notice

Before the Planning Commission shall, by proper action, formulate its recommendation to the City Commission on any such proposed or requested change of zoning district boundary or regulation, whether initiated by the City Commission, the Planning Commission or by the property owner, the Planning Commission shall hold a public hearing on such proposal.  The Secretary of the Planning Commission shall cause a notice of public hearing to be published once a week for two successive weeks prior to the time set for the said hearing in the official City newspaper.  Such notice shall contain:

1.

The time and place of the hearing.

2.

A description of any property involved in any zoning change, by street address if streets have been platted or designated in the area affected.

3.

A description of the nature, scope, and purpose of the proposed regulation, restriction or boundary.

4.

A statement of the times at which it will be available to the public for inspection and copying at the office of the City Auditor.


In addition to such publication notice, written notice of such proposed change shall be mailed to all the owners of property within the area proposed to be changed and to owners of any land located within two hundred (200) feet of the outer limits of the area in which the zoning is to be changed.


5.0804 Protest

If a protest against a change, supplement, modification, amendment or repeal is signed by the owners of twenty percent (20%) or more:

1.

Of the area of lots included in such proposed change; or

2.

Of the area adjacent, extending one hundred fifty (150) feet (45.72 meters) from the area to be changed, excluding the width of streets;


the amendment shall not become effective except by the favorable vote of three-fourths of all members of the City Commission, provided that protests in writing must be filed with the City Auditor prior to the time set for the hearing.  If no protest is filed, a majority decision to the City Commission shall be sufficient.

ARTICLE 9 - Enforcement

5.0901 Enforcement

The administration and enforcement of this ordinance is hereby vested in the Tioga City Commission, the Tioga Planning Commission, the Building Inspector and the City Auditor.


The duty of the Tioga City Commission or its appointed representative is to investigate the violations of the provisions of this ordinance.  If the City Commission finds a violation of this ordinance, they shall order in writing the correction of the violation.


The City Commission may institute appropriate action or proceedings for the purpose of:

1.

Prosecuting any violation.

2.

Restraining, correcting or abating such violation.

3.

Preventing the occupancy of any building, structure or land in violation of this ordinance.

4.

Preventing any illegal act, conduct, business or use in or about any buildings, structure or land in violation of this ordinance.


A violation of any provision of this article or a violation of or refusal or failure to comply with any regulation, order, requirement, decision or determination made under authority conferred by this article shall be punishable as provided in the chapter entitled “Ordinances.”


CHAPTER SIX


WATER AND SEWER

ARTICLE 1 - Utility Established

6.0101 Water and Sewer Utility Created

The waterworks and sewerage facilities now owned by this City or hereafter acquired, were and are hereby declared to be and to constitute a public utility of the City, to be held, operated, maintained, improved, extended and administered as a single undertaking to be known as the “water and sewer utility.”  The properties of said utility shall include all plants, systems, works, instrumentalities, equipment, materials, supplies, lands, easements, rights in land, water rights, contract rights, franchises, dams, reservoirs, sewage disposal plants, intercepting sewer, trunk connections, sewer and water mains, filtration works, pumping stations, and all parts and appurtenances of the foregoing which are used or useful in connection with the obtaining of a water supply and the conservation, treatment and disposal of water for public and private uses and/or useful in connection with the collection, treatment and disposal of sewage, waste and storm waters.


6.0102 Scope of Utility 


The properties of said utility and all future improvements, extensions and enlargements thereof, together with all cash and other assets held in the City’s Water and Utility Fund and all moneys to be derived thereafter from the services, facilities, products and by-products of said utility, shall be and are hereby appropriated and dedicated to the purpose of insuring the public health, safety and welfare by furnishing and making available water and sewerage service to the City and its inhabitants and industries.  Said utility shall at all times be under the management and control of the governing body of the City and shall by it be operated and maintained in such manner as to provide its service with maximum efficiency and at the minimum cost which is compatible with the plan of operation herein described.


6.0103 Service Charges - Use Of 


Said utility shall at all times be so operated and maintained, and rates and charges for its services, facilities, products and by-products shall be such as to make the utility self-supporting and self-perpetuating.  Such charges from time to time imposed and collected shall be made and kept adequate to pay as incurred all costs of operation and maintenance of said utility and to establish and maintain reasonable operating reserves; to produce net revenues which shall be sufficient at all times to pay promptly the principal and interest due on all obligations of the City incurred for the improvement, extension and enlargement of said utility, to the extent that such obligations are according to their terms payable from said net revenues, and to establish and maintain adequate reserves for the security of said obligations; and to produce surplus net revenues, over and above current principal, interest and reserve requirements, in amounts sufficient to provide reasonable allowances for depreciation and replacement of the utility plus a reasonable return on the City’s capital investment therein which surplus net revenues, when actually on hand, and to the extent that they are not required as a reserve for depreciation and replacement, may from time to time be appropriated by the governing board to pay or contribute to the cost of any other City functions, subject to the limitations now or hereafter prescribed by law.


The foregoing appropriations shall not, however, be deemed or construed to preclude the City from defraying any part or all of the expense of any improvement, enlargement or extension of the water and sewer utility by the levy of special assessments or taxes or the issuance of general obligation bonds, whenever and to the extent that such action is authorized in the manner provided by law and is deemed fair and equitable by the governing body.


6.0104 Utility Fund

All monies received by the City in respect of the services, facilities, products and by-products furnished and made available by said utility, except collections of special assessments and taxes appropriated to improvement district funds and moneys borrowed for capital improvements, and all money, receipts and returns received from any investments or such earnings, shall be paid into the treasury of the City and kept in a special fund which shall be permanently maintained on the books of the City, separate and distinct from other funds, and designated as the Water and Sewer Utility Fund, in the records of which funds all receipts an disbursements of money on account of or in connection with the utility shall be entered and reflected; but the monies from time to time on hand therein shall always constitute public municipal funds and shall be deposited and their safekeeping secured like other City funds.


The City Commission may establish such accounts as may be necessary from time to time when required by law or by such contracts entered into by the City for the improvement of its sewer and water system.

ARTICLE 2 - Water Service

6.0201 Water System

All land, buildings, machinery, equipment, tools and apparatus, water mains, hydrants, service connections and all other property used for the purpose of furnishing a water supply to this City, and the inhabitants thereof, now owned or to be owned by this City, whether acquired by the issue of general obligation bonds, special assessment warrants or other obligations of this City, shall constitute and be known as the waterworks system.


6.0202 Water Service - Construction of - Maintenance of by Owner


The cost of original installation of all plumbing between the main and any service devices  maintained by the consumer and all extensions made to such plumbing, as well as all repairs, shall be borne entirely by the consumer, although such plumbing and services as well as the meters shall at all reasonable times be subject to inspection by duly authorized representatives of the municipality.  Any repairs found to be necessary by such representatives shall be made promptly, or the municipality will discontinue service.


All services shall be constructed by licensed plumbers at the owner’s expense, and each service shall be maintained by the owner.  Services heretofore acquired by the issuance of special assessment warrants and assessed against the property, or which may be acquired in the future in like manner, shall likewise be maintained by the owner.  Services means the service line running from the point of connection with the City main to owner’s premises.


6.0203 Water Meters

Every consumer of water shall provide a suitable place where a water meter can be installed.  Water meters will be furnished by the City to the consumer upon the payment of a water deposit in an amount which shall be set from time to time by resolution of the City Commission.


6.0204 Restriction of Use of Water

The City Commission of the City of Tioga may from time to time declare that water may not be used for specific purposes or may only be used in certain parts of the City on certain days for certain purposes.  The City shall have the right to prohibit the watering of lawns and gardens, the washing of cars or other uses of water as may be necessary to preserve for the general public an adequate supply of water for consumption and use by the general public.

ARTICLE 3 - Regulation of Sewer Use

6.0301 Purpose

It is the purpose of this article to provide ordinances regulating the use of public and private sewers and drains, private sewage disposal, the installation and connection of building sewers, and the discharge of waters and wastes into the public sewer system, and to provide penalties for violations thereof, in the City of Tioga, North Dakota.


6.0302 Definitions

Unless the context specifically indicates otherwise, the meaning of terms used in this ordinance shall be as follows:

1.

“BOD” (denoting Biochemical Oxygen Demand) shall mean the quantity of oxygen utilized in the biochemical oxidation of organic matter under standard laboratory procedure in five (5) days at twenty (20) degrees Centigrade, expressed in milligrams per liter.

2.

“Building Drain” shall mean that part of the lowest horizontal piping of a drainage system which receives the discharge from soil, waste, and other drainage pipes inside the walls of the building and conveys it to the building sewer, beginning five (5) feet (1.5 meters) outside the inner face of the building wall.

3.

“Building Sewer” shall mean the extension from the building drain to the public sewer or other place of disposal, also called house connection.

4.

“Combine Sewer” shall mean a sewer intended to receive both wastewater and storm or surface water.

5.

“Easement” shall mean an acquired legal right for the specific use of land owned by others.

6.

“Floatable Oil” is oil, fat, or grease in a physical state such that it will separate by gravity from wastewater by treatment in an approved pretreatment facility.  A wastewater shall be considered free of floatable fat if is properly pre-treated and the wastewater does not interfere with the collection system. 

7.

“Garbage” shall mean solid wastes from the domestic and commercial preparation, cooking, and dispensing of food, and from the handling, storage, and sale of produce.

8.

“Industrial Waste” shall mean the liquid wastes from industrial manufacturing processes, trade or business as distinct from sanitary sewage.

9.

“Natural Outlet” shall mean any outlet into a watercourse, pond, ditch, lake or other body of surface or groundwater.

10.

“Person” shall mean any individual, firm, company, association, society, corporation, or group.

11.

“pH” shall mean the logarithm of the reciprocal of the weight of hydrogen ions in grams per liter of solution.  The concentration is the weight of hydrogen ions, in grams, per liter of solution.

12.

“Property Shredded Garbage” shall mean the wastes from the preparation, cooking, and dispensing of food that have been shredded to such a degree that all particles will be carried freely under the flow conditions normally prevailing in public sewers, with no particle greater than one-half (1/2) inch (1.27 centimeters) in any dimension.

13.

“Public Sewer” shall mean a sewer in which all owners of abutting properties have equal rights, and is controlled by public authority.

14.

“Sanitary Sewer” shall mean a sewer that carried liquid and water-carried wastes from residences, commercial buildings, industrial plants, and institutions together with minor quantities of ground, storm and surface waters that are not admitted intentionally.

15.

“Sewage” shall mean a combination of the water-carried wastes from residences, business buildings, institutions, and industrial establishments, together with such ground, surface, and stormwaters as may be present. The preferred term is “wastewater.”

16.

“Sewer” shall mean a pipe or conduit that carries wastewater or drainage water..

17.

“Shall” is mandatory; “May” is permissive.

18.

“Slug” shall mean any discharge of water, sewage, or industrial waste which in concentration of any given constituent or in quantity of flow exceeds for any period of duration longer than fifteen (15) minutes more than five (5) times the average twenty-four (24) hour concentration or flows during normal operation.

19.

“Storm Drain” (sometimes called “storm sewer”) shall mean a sewer which carries storm and surface waters and drainage, but excludes sewage and industrial wastes, other than unpolluted cooling water.

20.

“Superintendent” shall mean the Superintendent of Wastewater Facilities, and/or Wastewater Treatment Works, and/or Water Pollution Control of the City of Tioga, or his authorized deputy, agent, or representative.

21.

“Suspended Soils” shall mean total suspended matter that either floats on the surface of, or is in suspension in water, wastewater, or other liquids, and that is removable by laboratory filtering as prescribed in “Standard Methods for the Examination of Water and Wastewater” and referred to as non-filterable residue.

22.

“Watercourse” shall mean a channel in which a flow of water occurs, either continuously or intermittently.

23.

“Unpolluted Water” is water of quality equal to or better than the effluent criteria in effect or water that would not cause violation of receiving water quality standards and would not be benefitted by discharge to the sanitary sewers and wastewater treatment facilities provided.

24.

“Wastewater” shall mean the spent water of a community.  From the standpoint of source, it may be a combination of the liquid and water-carried wastes from residences, commercial buildings, industrial plants, and institutions, together with any ground water and stormwater that may be present.

25.

“Wastewater Facilities” shall mean the structures, equipment, and processes required to collect, carry away, and treat domestic and industrial wastes and dispose of the effluent.

26.

“Wastewater Treatment Works” shall mean an arrangement of devices and structures for treating wastewater, industrial wastes and sludge.  Sometimes used as synonymous with “wastewater treatment plant” or “wastewater treatment plant” or “water pollution control plant.”


6.0303 Use of Public Sewers Required 

1.

It shall be unlawful for any person to place, deposit, or permit to be deposited in any unsanitary manner on public or private property within the City of Tioga, or in any area under the jurisdiction of said City, any human or animal excrement, garbage, or other objectionable waste.

2.

It shall be unlawful to discharge to any natural outlet within the City of Tioga, or in any area under the jurisdiction of said City, any sewage or other polluted waters, except where suitable treatment has been provided in accordance with subsequent provisions of this ordinance.

3.

Except as hereinafter provided, it shall be unlawful to construct or maintain any privy, privy vault, septic tank, cesspool, or other facility intended or used for the disposal of sewage.

4.

The owner of all houses, buildings, or properties used for human occupancy, employment, recreation, or other purposes situated within the City and abutting on any street, alley, or right-of-way in which there is now located or may in the future be located a public sanitary or combined sewer of the City is hereby required at his expense to install suitable toilet facilities therein, and to connect such facilities directly with the proper public sewer in accordance with the provisions of this ordinance, within sixty (60) days after date to official notice to do so, provided that said public sewer is within three hundred (300) feet (61 meters) of the property line.


6.0304 When Private Sewage Disposal Permitted 

1.

Where a public sanitary or combined sewer is not available under the provisions of  section 6.0303(4), the building sewer shall be connected to a private sewage disposal system complying with the provisions of this article.

2.

Before commencement of construction of a private sewage disposal system the owner shall first obtain a written permit signed by the City Commission.  The application for such permit shall be made on a form furnished by the City, which the applicant shall supplement by any plans, specifications, and other information as are deemed necessary by the City.  A permit and inspection fee of twenty-five dollars ($25.00) shall be paid to the City at the time the application is filed.

3.

A permit for a private sewage disposal system shall not become effective until the installation is completed to the satisfaction of the City.  The City shall be allowed to inspect the work at any stage of construction and in any event, the applicant for the permit shall notify the City when the work is ready for final inspection, and before any underground portions are covered.  The inspection shall be made within twenty-four (24) hours of the receipt of notice by the City.

4.

The type, capacities, location, and layout of a private sewage disposal system shall comply with all recommendations of the Department of Public Health of the State of North Dakota, and such additional requirements enacted from time to time by the Department of Public Health of the State of North Dakota.  No permit shall be issued for any private sewage disposal system employing subsurface soil absorption facilities where the area of the lot is less than twenty thousand (20,000) square feet.  No septic tank or cesspool shall be permitted to discharge to any natural outlet.

5.

At such time as a public sewer becomes available to a property served by a private sewage disposal system, as provided by section 6.0303(4), a direct connection shall be made to the public sewer within sixty (60) days in compliance with this ordinance, and any septic tanks, cesspools, and similar private sewage disposal facilities shall be abandoned, filled with suitable material with adequate precautions taken to render such safe from cave-ins and harm to other persons.

6.

The owner shall operate and maintain the private sewage disposal facilities in a sanitary manner at all times, at no expense to the City. 

7.

No statement contained in this article shall be construed to interfere with any additional requirements that may be imposed by the Health Officer.


6.0305 Use of Public Sewers 

1.

No person shall discharge or cause to be discharged any stormwater, surface water, groundwater, roof runoff, subsurface drainage, uncontaminated cooling water, or unpolluted industrial process waters to any sanitary sewer.

2.

Stormwater and all other unpolluted drainage shall be discharged to such sewers as are specifically designated as combined sewers or storm sewers, or to a natural outlet approved by the City and the North Dakota State Department of Health.  Industrial cooling water or unpolluted process waters may be discharged, on approval of the City, to a storm sewer, combined sewer, or natural outlet.

3.

No person shall discharge or cause to be discharged any of the following described waters or wastes to any public sewers:

a.


Any gasoline, benzene, naphtha, fuel oil, or other flammable or explosive liquid, solid, or gas.

b.


Any waters or wastes containing toxic or poisonous solids, liquids, or gases in sufficient quantity, either singly or by interaction with other wastes, to injure or interfere with any sewage treatment process, constitute a hazard to humans or animals, create a public nuisance, or create any hazard in the receiving waters of the sewage treatment plant.

Each user which discharges any toxic pollutants which cause an increase in the cost of managing the effluent or the sludge or the wastewater treatment works shall pay for such increased costs.

c.


Solid or viscous substances in quantities or of such size capable of causing obstruction to the flow in sewers, or other interference with the proper operation of the sewage works such as, but not limited to, ashes, cinders, sand, mud, straw, shavings, metal, glass, rags, feathers, tar, plastics, wood, unground garbage, whole blood, paunch manure, hair and fleshings, entrails and paper dishes, cups, milk containers, etc. either whole or ground by garbage grinders.

4.

No person shall discharge or cause to be discharged the following described substances, materials, waters, or wastes if it appears likely in the opinion of the City that such wastes can harm either the sewers, sewage treatment process, or equipment, have an adverse effect on the receiving stream, or can otherwise endanger life, limb, public property, or constitute a nuisance.  In forming his opinion as to the acceptability of these wastes, the City will give consideration to such factors as the quantities of subject wastes in relation to flows and velocities in the sewers, material of construction of the sewers, nature of the sewage treatment process, capacity of the sewage treatment plant, degree of treatability of wastes in the sewage treatment plant, and other pertinent factors.  The substances prohibited are:

a.


Any liquid or vapor having a temperature higher than one hundred fifty (150) degrees Fahrenheit (65C).

b.


Wastewater containing more than twenty-five (25) milligrams per liter of petroleum oil, non-biodegradable cutting oils, or product of mineral oil origin.

c.


Wastewater from industrial plants containing floatable oils, fat or grease. 

d.


Any garbage that has not been properly shredded.  The installation and operation of any garbage grinder equipped with a motor of three-fourths (3/4) horsepower (0.76 hp metric) or greater shall be subject to the review and approval of the Superintendent.

e.


Any waters or wastes containing iron, chromium, copper, zinc, and similar objectionable or toxic substances; or wastes exerting an excessive chlorine requirement to such degree that any such material received in the composite sewage at the sewage treatment works exceeds the limits established by the City for such materials.

f.


Any waters or wastes containing phenols or other taste or odor-producing substances, in such concentrations exceeding limits which may be established by the City as necessary, after treatment of the composite sewage, to meet the requirements of the State, Federal, or other public agencies of jurisdiction for such discharge to the receiving waters.

g.


Any radioactive wastes or isotopes of such half-life or concentration as may exceed limits established by the City in compliance with applicable State or Federal regulations.

h.


Quantities of flow, concentrations or both which constitute a “slug” as defined herein.

i.


Waters or wastes containing substances which are not amenable to treatment or reduction by the wastewater treatment processes employed, or are amenable to treatment only to such degree that the wastewater treatment plant effluent cannot meet the requirements of other agencies having jurisdiction over discharge to the receiving water.

j.


Any water or wastes which, by interaction with other water or wastes in the public sewer system, release obnoxious gases, form suspended solids which interfere with the collection system, or create a condition deleterious to structures and treatment processes.

5.

If any waters or wastes are discharged, or are proposed to be discharged to the public sewers, which waters contain the substances or possess the characteristics enumerated and which in the judgment of the City, may have a deleterious effect upon the sewage works, processes, equipment, or receiving waters, or which otherwise create a hazard to life or constitute a public nuisance, the City may:

a.


Reject the wastes;

b.


Require pretreatment to an acceptable condition for discharge to the public sewers;

c.


Require control over the quantities and rates of discharge; and/or

d.


Require payment to cover the added cost of handling and treating the wastes not covered by existing taxes or sewer charges under the provisions of sections 6.0303(10) of this article.

If the City permits the pretreatment or equalization of waste flows, the design and installation of the plants and equipment shall be subject to the review and approval of the City and subject to the requirements of all applicable codes, ordinances and laws.

6.

Grease, oil, and sand interceptors shall be provided when, in the opinion of the City, they are necessary for the proper handling of liquid wastes containing grease in excessive amounts, or any flammable wastes, sand, or other harmful ingredients; except that such interceptors shall not be required for private living quarters or dwelling units.  All interceptors shall be of a type and capacity approved by the City and the North Dakota Plumbing Code, and shall be located as to be readily and easily accessible for cleaning and inspection.  In the maintaining of these interceptors, the owner(s) shall be responsible for the proper removal and disposal by appropriate means of the captivated material and shall maintain records of the dates and means of disposal which are subject to review by the City.  Any removal and hauling of the collected materials not performed by the owner(s) personnel must be performed by currently licensed waste disposal firms.

7.

Where preliminary treatment or flow equalizing facilities are provided for any waters or wastes, they shall be maintained continuously in satisfactory and effective operation by the owner at his expense.

8.

When required by the City, the owner of any property serviced by a building sewer carrying industrial wastes shall install a suitable control manhole together with the necessary meters and other appurtenances in the building sewer to facilitate observation, sampling, and measurement of the wastes.  Such manhole, when required, shall be accessibly and safely located, and shall be constructed in accordance with plans approved by the City.  The manhole shall be installed by the owner at his expense, and shall be maintained by him so as to be safe and accessible at all times.

9.

The City may require a user of sewer services to provide information needed to determine compliance with this ordinance.  These requirements may include:

a.


Wastewater’s discharge peak rate and volume over a specified time period.

b.


Chemical analysis of wastewaters.

c.


Information on raw materials, processes, and products affecting wastewater volume an quality.

d.


Quantity and disposition of specific liquid, sludge, oil, solvent or other materials important to sewer use control.

e.


A plot plan of sewers of the use’s property showing sewer and pretreatment facility location.

f.


Details of wastewater pretreatment facilities.

g.


Details of systems to prevent and control the losses of materials through spills to the municipal sewer.

10.

All measurements, tests, and analysis of the characteristics of waters and wastes to which reference is made in this ordinance shall be determined in accordance with the latest edition of “Standard Methods for the Examination of Water and Wastewater,” published by the American Public Health Association.  Sampling methods, location, times, durations, and frequencies are to be determined on an individual basis subject to approval by the City.

11.

No statement contained in this article shall be construed as preventing any special agreement or arrangement between the City and any industrial concern whereby an industrial waste of unusual strength or character may be accepted by the City for treatment, subject to payment therefore, by the industrial concern.


6.0306 Damage to Sewer Works Prohibited

No person shall maliciously, willfully, or negligently break, damage, destroy, uncover, deface, or tamper with any structure, appurtenance, or equipment which is part of the sewage works. Any person violating this provision shall be subject to immediate arrest.


6.0307 Powers and Authority of Inspectors

The Superintendent or other duly authorized employees of the City are authorized to obtain information concerning industrial processes which have a direct bearing on the kind and source of discharge to the wastewater collection system.  


6.0308 Penalties
1.

Any person found to be violating any provision of the ordinance shall be served by the City with written notice stating the nature of the violation and providing a reasonable time limit for the satisfactory correction thereof.  The offender shall, within the period of time stated in such notice, permanently cease all violations.

2.

Any person who shall continue any violation beyond the time limit provided for by the City shall be guilty of an infraction, and on conviction thereof shall be fined in the amount not exceeding one thousand dollars ($1,000) for each violation.  Each day in which such violation shall continue shall be deemed a separate offense.  

ARTICLE 4 - Sewer Surcharge


6.0401 Purpose

The purpose of the this ordinance shall be to generate sufficient revenue to pay all costs for the operation and maintenance of the complete wastewater system.  The costs shall be distributed to all users of the wastewater system in proportion to each user’s contribution to the total loading of the treatment works.  Factors such as strength (BOD and TSS), volume, and delivery flow rate characteristics shall be considered and included as the basis for the user’s contribution to ensure a proportional distribution of operation and maintenance costs to each user or user class.


6.0402 Determining the Total Annual Cost of Operation and Maintenance

The City of Tioga, or its City Engineer, shall determine the total annual costs of operation and maintenance of the wastewater system which are necessary to maintain the capacity and performance, during the service life of the treatment works, for which such works were designed and constructed.  The total annual cost of operation and maintenance shall include, but need not be limited to, labor, repairs, equipment replacement, maintenance, necessary modifications, power, sampling, laboratory tests, and a reasonable contingency fund.


6.0403 Determining Each User’s Wastewater Contribution Percentage

The City of Tioga, or its City Engineer, shall determine each user’s average daily volume of wastewater, which has been discharged to the wastewater system, which shall then be divided by the average daily volume of all wastewater discharged to the wastewater system, to determine each user’s Volume Contribution Percentage.  The amount used as the total average daily volume of wastewater shall exclude infiltration and inflow.  The City of Tioga, or its City Engineer, shall determine each user’s average daily poundage of five (5) day twenty (20) degree Centigrade Biochemical Oxygen Demand (BOD) which has been discharged to the wastewater system which shall then be divided by the average daily poundage of all five (5) day BOD discharged to the wastewater system to determine each user’s BOD Contribution Percentage.


The City of Tioga, or its City Engineer, shall determine each user’s average daily total Suspended Solids (TSS) poundage which has been discharged to the wastewater system which shall then be divided by the average daily poundage of all Suspended Solids discharged to the wastewater system, to determine the user’s Suspended Solids Contribution Percentage.  Each user’s Volume Contribution Percentage, BOD Contribution Percentage and Suspended Solids Contribution Percentage shall be multiplied by the annual operation and maintenance costs for wastewater treatment of the total volume flow, of the total five (5) day twenty (20) degree centigrade BOD and of the Suspended Solids, respectively.


6.0404 Determining a Surcharge System for Users with Excess BOD and SS 


The City of Tioga, or its City Engineer, will determine the average suspended solids (SS) and biochemical oxygen demand (BOD) daily loadings for the average residential user.  The City of Tioga, or its City Engineer, will assess a surcharge rate for all non-residential users discharging wastes with BOD and SS strengths greater than the average residential user.  Such users will be assessed a surcharge sufficient to cover the costs of treating such users’ above normal strength wastes.  Normal strength wastes are considered to be two hundred parts per million (200 p.p.m.) BOD, and two hundred fifty parts per million (250 p.p.m.) SS.  The surcharge rate structure for such normal strength waste dischargers is attached. 


6.0405 Determining Each User’s Wastewater Service Charge

Each non-residential user’s wastewater treatment cost contributions as determined in sections 6.0403 and 6.0404 shall be added together to determine such user’s annual wastewater service charge.  Residential users may be considered to be one class of user and an equitable service charge may be determined for each user based upon an estimate of the total wastewater contribution of this class of user.  The governing body may classify industrial, commercial, and other non-residential establishments as a residential user, provided that the wastes from these establishments are equivalent to the wastes from the average residential user with respect to volume, suspended solids, and BOD.  Each user’s wastewater treatment cost contribution will be assessed in accordance with the attached rate schedule.


6.0406 Wastewater Facilities Replacement Fund

A reserve fund called the Wastewater Facilities Replacement Fund is hereby established within the wastewater utility fund for the purpose of providing sufficient funds to be expended for obtaining and installing equipment, accessories and appurtenances during the useful life (20 years) of the wastewater treatment facilities necessary to maintain the capacity and performance for which such facilities are designed and constructed.


6.0407 Payment of the User’s Wastewater Service Charge and Penalties

Billing shall be made once each month for two months and meters shall be read on the third month.  The first two billings in each quarter shall be made on a minimum basis and the quarterly billing will show the over run of gallons of water used over and above the minimum allowance, for the three month period of the quarter, and the over run shall be billed at the current price per one thousand (1,000) gallons in effect at that time.


6.0408 Review of Each User’s Wastewater Service Charge

The City shall review the total annual cost of operation and maintenance as well as each user’s Wastewater Contribution Percentage not less often than every two years and will revise the system as necessary to assure equity of the service charge system established herein and to assure that sufficient funds are obtained to adequately operate and maintain the wastewater treatment works.  The City shall apply excess revenues collected from a class of users to the costs of operation and maintenance attributable to that class for the next year and adjust the rate accordingly.  If a significant user, such as an industry, has completed in-plant modifications which would change that user’s Wastewater Contribution Percentage, the user can present at a regularly scheduled meeting of the governing body, such factual information and the City shall then determine if the user’s Wastewater Contribution Percentage is to be changed.  The City shall notify the user of its findings as soon as possible.


6.0409 Notification

Each user will be notified, at least annually, in conjunction with a regular bill, of the rate and that portion of the user charges which are attributable to wastewater treatment services.


6.0410 Wastes Prohibited from Being Discharged to the Wastewater Treatment System

The discharge of any waters containing toxic or poisonous solids, liquids or gases in sufficient quantity, either singly, or by interaction with other wastes, to contaminate the sludge of any municipal systems, or to injure or interfere with any sewage treatment process, constitute a hazard to humans or animals, create a public nuisance, or create any hazard in or have an adverse effect on the waters receiving any discharge from the treatment works is hereby prohibited.

ARTICLE 5 - Adoption of State Plumbing Code

6.0501 Adoption

To promote and protect the public health there is hereby adopted the State Plumbing Code, which has been adopted by the State Plumbing Board and approved by the State Health Department, consisting of rules and regulations governing plumbing work, and the whole thereof, of which not less than one (1) copy is on file in the office of the City Auditor, and the same is hereby adopted as fully as if set out at length herein and all plumbing work in the City of Tioga shall comply with said code.


6.0502 Plumbing Code - Enforcement of Provisions

All plumbing work and all private sanitary drains and cesspools now existing, or hereafter to be installed, altered or repaired in any building or in or under any private property within the corporate limits shall be under the supervision and regulation of the Commissioner of Water and Sewers, whose duty it shall be to enforce all the provisions of this code relating thereto and from time to time to make such rules and regulations as may be appropriate for the execution of the same.


6.0503 Plumbing Code - Changes in Existing Installations

The Superintendent of the Water and Sewer Department is hereby given authority to order the repair, alteration or removal of any sanitary sewer connection or plumbing, any connection to stormwater sewer, or any private sanitary drain, cesspool or privy, which in his judgment is so installed or is in such condition as to be unsanitary, or to constitute a public nuisance or menace to health.  In case of such repair, alteration or removal, if the plumbing code is not observed and connections not properly executed by the owner or owners thereof, in accordance with his directions, he may cause the same to be discontinued from any source of water supply.   It shall thereafter be unlawful for any person in any manner to use any such installation, or to supply water thereto, until the same shall have been put in a safe and sanitary condition according to his directions.


6.0504 Plumbing Code - New Installations

All plumbing work and all excavations in the public streets or alleys, the cutting and replacing of pavement, laying of water and sewer connections, and connections to stormwater sewers, and all construction of private sanitary drains and cesspools, within the corporate limits shall  be undertaken and executed only by a master plumber, or other persons, as have obtained a general license for such work, together with a permit for each separate job, provided that the tapping of water mains and the placing of corporate cocks therein shall be done only under the direction of City employees.


6.0505 License Fees

All licensed plumbers shall be require to pay a license fee of twenty-five dollars ($25.00) per year for the renewal of any such license.  Said renewal fee must be paid within fifteen (15) days of expiration of license or license hereto for issued shall be revoked.  All plumbing licenses shall expire on the 30th day of June, after the issuance of said license.

ARTICLE 6 - General Penalty Provision

6.0601 Penalty for Violation of Chapter

Any person, firm or corporation violating any of the provisions of this chapter shall be guilty of an infraction and, upon conviction thereof by a court of competent jurisdiction, shall be subject to a fine of not exceeding one thousand dollars ($1,000.00) or imprisonment not to exceed thirty (30) days or both such fine and imprisonment.


CHAPTER SEVEN


BUSINESS REGULATIONS AND LICENSES

ARTICLE 1 - General Provisions

7.0101 Licenses

Unless otherwise specifically provided licenses and permits required for the carrying on of a business or trade within the City shall be applied for, issued, terminated and revoked according to the provisions of this article.


7.0102 Same: Application

Any person desiring a license or permit under any ordinance of the City shall make a written application to the City therefore upon application blanks furnished by the City Auditor and file the same with the City Auditor, stating the purpose for which the same is desired, for what length of time, and specifying the place where his business is to be carried on; if required to file a bond before being licensed he shall also name his proposed sureties on his bond in his application.


7.0103 Same: Granting

The City Auditor shall receive applications for licenses and permits and grant the same in all cases where expressly authorized upon the terms and conditions specified by ordinance.  If he shall not feel authorized to grant any particular application for license or permit for any purpose not named by ordinance, he shall report such application to the next meeting of the City Commission for their action thereon.


7.0104 Same: Term
1.

No license or permit shall be granted for a longer period than one (1) year.

2.

No license or permit shall be valid until signed and sealed nor shall any persons be deemed licensed until a license shall be duly issued to him.

3.

Each license shall be dated the day of issuance thereof; but if the applicant or applicants shall have been acting without a license, the license shall commence with the date business commenced.

4.

The date of issuance of the license, together with the time of commencing and expiration shall be given in the license and the license record.


7.0105 Same: Not Transferable

No license or permit shall be assignable or transferable except by permission of the governing board.  No person other than the person to whom the license is granted shall be authorized to do business or act under such license or at any other than the place specified therein.  The City may grant the continuance of the business license to any other portion of the City, such permission to be certified or the license by the City Auditor.  No license shall authorize any person to act under it at more than one (1) place at the same time, or at any other place than is therein specified.  Whoever shall violate any of the provisions of this section shall be deemed to be acting without a license and shall be subject to the same penalty as prescribed for acting without a license.


7.0106 Same: Revocation 


All licenses granted shall be subject to ordinances in force at the time of issuing thereof or which may be subsequently passed by the City Commission.  Any person who shall violate any provision of this article relating to his license may be proceeded against for any fine or penalty imposed thereby, and his license may be revoked or forfeited in the discretion of the governing body or the court before which any action may be brought for the recovery of any fine or penalty.


Where not otherwise provided any license may be revoked by the governing board at any time for cause.  “Cause” shall include, but not be limited to, the following:

1.

Violation of the laws of the State of North Dakota, or any of the ordinances of the City dealing with or pertaining to the business or trade licensed.

2.

The willful making of any false statement as to a material fact in the application for license.

3.

Permitting any disorderly or immoral practices upon the premises where the licensee is licensed to carry on the business or trade.

4.

The death of a licensee.

5.

When the licensee ceases business at the location licensed.

6.

When the licensee ceases to be a legal and bona fide citizen of the State of North Dakota.


When the license is terminated or revoked for cause, the licensee or those claiming under him, shall not be entitled to any return of any portion of the license fee previously paid to the City.


7.0107 Same: Posting Of

All licenses and permits issued by the City for the operation of any business establishment, trade or any part of the operation thereof, shall be posted in a conspicuous place in the main business establishment.  Where badges representing permits or licenses are issued to be worn by an individual such licensee shall wear such badge during the normal course of employment for which said badge was issued.

ARTICLE 2 - Peddlers, Hawkers, Itinerant Merchants

7.0201 Definitions

The word “person” as used herein shall include the singular and the plural and shall also mean and include any person, firm or corporation, association, club, co-partnership or society, or any other organization.  The words “hawker” and “peddler” as used herein shall include any person, whether a resident of the City or not, traveling by foot, wagon, automotive vehicle, or any other type of conveyance from place to place, from house to house, or from street to street, carrying, conveying, or transporting goods, wares, or merchandise, offering and exposing the same for sale, or making sales and delivering articles to purchasers, or who without traveling from place to place, shall sell or offer the same for sale from an automotive vehicle, railroad car, or other vehicle or conveyance, and further provided that one who solicits as a part of a scheme or design to evade the provisions of this article shall be deemed a hawker or peddler subject to the provision of this article.


7.0201 License Required

It shall be unlawful for any person to engage in the business of hawker or peddler of any merchandise, article or thing without having first secured a license therefore.


7.0202 Fees

The license fee to be required of all hawkers and peddlers for the transaction of business within the City shall be a sum, which from time to time shall be set by resolution of the City Commission, per day or portion of the day which any such hawker or peddler shall transact business in the City.

ARTICLE 3 - Alcoholic Beverages

7.0301 Definitions

For the purpose of this article:

1.

“Alcoholic beverages” shall mean nay liquid suitable for drinking by human beings, which contains one-half (½) of one percent (1%) or more of alcohol by volume.

2.

“Beer” shall mean any malt beverage containing more than one-half (½)of one percent (1%) of alcohol by volume.

3.

“Liquor” shall mean any alcoholic beverage except beer.

4.

“Person” shall mean and include any individual, firm, corporation, association, club, co-partnership, society or any other organization; and shall include the singular and the plural.

5.

“Sale” and “sell” shall mean any manner or means of furnishing alcoholic beverages including the selling, exchange, barter, disposition of and keeping for sale of alcoholic beverages.

6.

“Package” and “original package” shall mean and include any container or receptacle containing an alcoholic beverage, which container or receptacle is corked or sealed by the manufacturer thereof and which cork or seal has not been removed or broken prior to the sale of such package to the purchaser.

7.

“Club” or “Lodge” shall include any corporation or association organized for civic, fraternal, social or business purposes, or the promotion of sports, which has at least two hundred (200) members at the time of application for license and which was in existence on November 3, 1936.

8.

“Retail sale” shall mean the sale of alcoholic beverages for use of consumption and not for resale.

9.

“Off-sale” shall mean the sale of alcoholic beverages in original packages for consumption off or away from the premises where sold, and an off-sale license shall authorize the person named therein to conduct such off-sale only at the place designated in such license and not elsewhere, and shall not permit the opening of the package sold on the premises where sold.  Such sale must in each case be completed by delivery of the liquor sold to the actual purchaser thereof on the licensed premises.

10.

“On-sale” shall mean the sale of alcoholic beverages for consumption only on the premises where sold, and an on-sale license shall authorize the licensee to conduct such on-sales only at the place designated in such license and not elsewhere.


7.0302 Exceptions  

1.

This article shall not apply to wines delivered to priests, rabbis and ministers for sacramental use.

2.

This article shall be construed to apply to the following articles, when they are unfit for beverage purposes:

a.


Denatured alcohol produced and used pursuant to Acts of Congress, and the regulations thereunder.

b.


Patent, proprietary, medical, pharmaceutical, antiseptic and toilet preparations.

c.


Flavoring extracts, syrups and food products.

d.


Scientific, chemical, and industrial products; nor to the manufacturer or sale of said articles containing alcohol.


7.0303 License Required

No person shall sell at retail within the city limits of this City any alcoholic beverage without first having obtained a license therefore as herein provided.  This section shall not apply to public carriers engaged in interstate commerce.


7.0304 Licenses - Class of - Fee
1.

On and off sale liquor license at an annual fee of one thousand dollars ($1,000.00).

2.

Off sale liquor license at an annual fee of seven hundred fifty dollars ($750.00).


7.0305 Same: Term Of
1.

All licenses issued hereunder shall be for a period of not more than one (1) year and shall expire on the 30th day of June in each year.  Where a license is granted for a period less than a year any subsequent renewal thereof must be made for the full annual term.

2.

If an application is made for a license hereunder during the license year for the unexpired portion of such year, the fees therefore shall be as follows:

a.


If the short term is for three (3) months or less, the license fee therefore shall be twenty-five percent (25%) of the annual license fee.

b.


If the term is for more than three (3) months, but less than six (6) months, the license fee therefore shall be fifty percent (50%) of the annual license fee.

c.


If the term is for more than six (6) months, but less than nine (9) months, the license fee therefore shall be seventy-five percent (75%) of the annual license fee.

d.


For any term in excess of nine (9) months, the full annual license fee shall be paid.

3.

The legal description and the address of the premises for which license is sought.

4.

The date on which the applicant acquired title to the premises sought to be licensed, and if the applicant does not have title to said premises, the name and address of the owner of the premises together with a copy of the applicant’s lease, if written, under which he holds possession of said premises.

5.

Whether there are any delinquent taxes against the premises sought to be licensed.

6.

Whether the applicant has ever engaged in the sale or distribution of alcoholic beverages prior to application, and if so, the date and type of business and place where so engaged whether within or without the State of North Dakota, the date the applicant first began to operate. 

7.

Whether the applicant has ever had a license revoked or canceled by a municipal, state or federal authority, and if so, the date of such cancellation, the place and authority canceling the same, and the reason for such cancellation.

8.

Whether the applicant has ever been convicted of the violation of any law of the United States or of any state, or of the violation of any local ordinance, with regard to the manufacture, sale, distribution or possession of alcoholic beverages, and if so, the dates, names of place, and courts, in which said convictions were had.

9.

Whether the applicant has ever had a license for the sale of alcoholic beverages revoked for any violation of state laws or local ordinances, and if so, the names of the bodies revoking such license, the dates of such revocation, and the reasons assigned therefore.

10.

Whether the applicant has ever been convicted of any other crime than stated in sections 7.0307(8) and 7.0307(9) hereof, in this state or any other state, or under any federal law, and if so, the date of such conviction, the name of the crime for which convicted, the amount and terms of sentence passed, and the court in which convicted.

11.

The name and address and the place of residence for a period of one year prior to the date of application of any person who will have charge, management or control of the establishment for which license is sought.

12.

Whether any other person than the applicant has any right, title, estate or interest in the leasehold or in the furniture, fixtures, or equipment in the premises for which license is sought, and if so, the name and address of such person together with a statement of the interest so held.

13.

Whether the applicant has any interest whatsoever directly or indirectly, in any other establishment dispensing alcoholic beverages, either at wholesale or retail, within or without the State of North Dakota, and if so, the names and addresses of such establishments.  This provision is meant to include the holders of capital stock in any corporation dealing in alcoholic beverages, either at wholesale or retail, and within the borders of the United States.

14.

The occupations which the applicant has followed during the last five years.

15.

The names and addresses of at least three business references.

16.

Whether the applicant is rated by any commercial agency, and if so, the name and address of said agency

17.

Whether the applicant is engaged in any other business or intends to be engaged in any other business than the sale of alcoholic beverages under the license for which application is made, and if so, the type of business, and if an employee, the name and address of the employer.

18.

The classification of license applied for.

19.

If the applicant is a lodge or club, the date of organization, the number of members, the purpose for which organized, and the purpose for which profits to be derived from the sale of alcoholic beverages are to be applied; and whenever required by the City Council a list of the members belonging to such lodge or club.

20.

A statement by the applicant that he consents to entry and inspection of the premises for which license is sought or any part thereof at any time during hours of operation by any police officer, sheriff or any peace officer of this City or of the State of North Dakota.

21.

Such other and further information as the City Council may from time to time require.


7.0306 Same: Qualifications For

No retail license shall be issued to any person unless the applicant shall file a sworn application, accompanied by the required fee, showing the following qualifications:

1.

Applicant, if an individual, must be a citizen of the United States, and a bona fide resident of the City of Tioga, and a person of good moral character.

2.

If applicant is a corporation, the manager of the licensed premises and the officers, directors and stockholders must be citizens of the United States and persons of good moral character.  Corporate applicants must first be properly registered with the Secretary of State.

3.

If applicant is a co-partnership, all the members must be citizens of the United States and a bona fide resident of the City of Tioga and be person of good moral character.

4.

Applicant or manager must not have been convicted of a felony.

5.

Building in which business it to be conducted must meet local and state requirements regarding the sanitation and safety.

6.

Applicants must not be delinquent in payment of personal property taxes.

7.

Taxes on property for which application for license is made must not be delinquent.

8.

If applicant’s place of business is to be conducted by a manager or agent, said manager or agent must possess the same qualification required of the licensee.


7.0307 Application for Liquor License 


Any person eligible under this section may apply for a license authorized to be issued under this chapter.  The applicant shall execute under oath and file with the City Auditor an application on a form provided by the Auditor and shall tender the appropriate fee.  The application form shall call for the following information and shall make the following representations of fact:

1.

The type of license being applied for.

2.

The street address and legal description of the premises sought to be licensed, accompanied by a reasonably accurate sketch map of the location and extent of the licensed premises if they form part of a building containing premises (other than store rooms, closets, restrooms and the like) which are not licensed for the sale of alcoholic beverages.

3.

The name and address of the applicant.

4.

The name, address, date of birth, and legal residence during the prior five (5) years of the manager of the business to be conducted pursuant to the license.

5.

If the applicant is a natural person, a statement to the effect that the applicant is a lawful resident of the United States of America.

6.

If the applicant is a corporation, a statement to the effect that the applicant is incorporated in North Dakota or that it is a foreign corporation registered as such in North Dakota, and in either event, in good standing with the North Dakota Secretary of State.

7.

If the applicant is not a natural person, the names and addresses of the applicants’ partners or shareholders in the case of a partnership or corporation respectively, or the names and addresses of the owners of the beneficial interests in the applicant, in the event of a business trust or other such entity, and the names and addresses of the applicants’ officers, directors, trustees, or other members of the governing body of the applicant.  A club or a lodge need not provide a list of the names and addresses of its members.

8.

A statement to the effect that with regard to the five (5) years next preceding the date of application neither the applicant nor the manager has been convicted of a felony or of any violation of any state or federal law pertaining to the sale of alcoholic beverages.

9.

A statement to the effect that neither the applicant nor the manager during the five (5) years next preceding the date of the application has had a license for the sale of alcoholic beverages issued to it or to him revoked.

10.

A statement to the effect that the manager is a natural person who is lawfully a resident in the United States and who is domiciled in the City of Tioga. 


7.0308 License - Applicant Fitness 


The Chief of Police or such other person or officer as may be designated by the City Commission shall, upon the filing of an application, investigate the facts as stated in the application and the character, reputation and fitness of the applicant, and shall report on said matters to the City Commission.


7.0309 Same: Granting

After the City Commission has received the application as provided herein they shall meet and consider the same.  If they find that the applicant meets the qualification for a license and are satisfied as to the completeness and the accuracy of the information contained in the application, they may grant the license.  If they find that the applicant does not meet with the qualification or they are not satisfied as to the completeness or accuracy of the information they may request that the applicant supply more verified information to the governing body or they may reject the application.


7.0310 Same: Limit to One Applicant

Not more than one (1) license of each classification shall be issued or granted to any applicant and each license shall be valid only for the specific premises licensed.


7.0311 Same: Location Of 


No license shall be issued or transferred to any person, firm or corporation to engage in the sale of beer or alcoholic beverages within the City without approval as to the location of said licensed business by the City Commission.  The application for approval shall be in writing and filed with the City Commission.  Public hearing shall be had of said application, upon notice published in the official newspaper of the City two (2) times, the first publication to be at least fifteen (15) days before the hearing date set for hearing said application.  At the time of hearing the City Commission shall, in its discretion, determine if said location is in harmony with the public interest and welfare of the community, and shall consider among other things the following factors:

1.

The convenience of police regulation.

2.

Public health and sanitation.

3.

Proximity of other licensed business.

4.

Proximity of schools, churches, funeral homes, public buildings, or buildings used by or for minors.

5.

Any protests of neighboring property owners, or occupants.

6.

Zoning regulations.

7.

Proposed on- or off-sale or both of licensee.

8.

Interference with or proximity to residential property.

9.

Interference with neighboring property.

10.

Suitability of premises for sale of beer, liquor or other alcoholic beverages.

11.

Public convenience and necessity.


7.0312 Premises Ineligible for License
1.

No retail license required by this article shall be granted for any premises within two hundred (200) feet of a building occupied exclusively as a school, church, synagogue or other place of worship; the measurement of to be taken in a straight line from the center of the nearest entrance to the building used for such school, church, synagogue or other place of worship to the center of the nearest entrance of the premises to be licensed.

2.

No retail license required by this article shall granted for any premises:

a.


Upon which is located a gasoline filling station or service station; or

b.


Which premises are owned commonly with and which about premises upon which is located a gasoline filling station or service station.

3.

No retail license required by this article shall be granted for any premises which abut other premises, which other premises are used primarily for the sale of personal property, if the majority of the personal property sold at such other premises is not consumed by the purchaser on the premises where sold, unless the licensed premises are entirely separated from such other premises by a solid wall with no openings therein, except for those openings necessary for utility service. 


7.0313 License - Posting Of

License issued hereunder shall be posted in a conspicuous place in the premises for which the license has been issued.


7.0314 Same: Transfer Of

No license under the provisions of this article shall be transferable and any attempt to do so shall constitute a violation of the provisions of this article.


7.0315 License Fees - Disposition Of

All license fees collected under this article shall be transferable to the Auditor of this City and credited to the general fund of the City.


7.0316 Hours and Times of Sale

No licensee shall sell, serve or permit to be sold, served or consumed on the premises named in the license any alcoholic beverages after 1:00 a.m. on Sundays, before 8:00 a.m. on Mondays, or between the hours of 1:00 a.m. and 8:00 a.m. on all other days of the week, Christmas Day, or Thanksgiving Day, after 6:00 p.m. on Christmas Eve.


7.0317 Licensee’s Responsibility

Every licensee is hereby made responsible for the conduct of his place of business and is required to maintain order and sobriety in such place of business, permitting no disorderly conduct on the premises.  Alcoholic beverages shall not be served to any intoxicated person, nor shall any intoxicated person be permitted to remain upon the premises.


7.0318 Gambling Prohibited - Exceptions

No licensee hereunder shall be permitted to have or maintain on the licensed premises any gambling device, slot machine, punch board, or any other machine or device of similar nature, nor shall gambling, whether by card, dice or otherwise, of any nature, be permitted upon the licensed premises.  Any violation of this section shall be sufficient cause for the revocation of the license issued hereunder, and such license shall be revoked upon conviction of any such violation.  This section shall not apply to gambling or games of chance conducted by a licensee under the authority of a valid and subsisting license issued by the State of North Dakota.


7.0319 Sale Prohibited - Items

No licensee shall sell on the licensed premises any item other than alcoholic beverages, soft drinks, tobacco products, drink mixing supplies, peanuts, pretzels, potato chips and related sundries, except a licensee may sell alcoholic beverages in a restaurant separated from the room in which alcoholic beverages are opened or mixed if gross sales of food are at least equal to sales of alcoholic beverages in the dining area.


7.0320 Sales Prohibited - Persons

No licensee, his agent or employee shall sell any alcoholic beverages to a person under twenty-one (21) years of age, a habitual drunkard, an incompetent or an intoxicated person.


7.0321 Minors in Licensed Premises

No licensee shall permit any person under twenty-one (21) years of age to remain on the licensed premises while alcoholic beverages are being sold or displayed thereon, except that a person under twenty-one (21) years may remain in a restaurant where alcoholic beverages are being sold if accompanied by a parent or legal guardian.


7.0322 Age Identification

Before selling alcoholic beverages to any person, or before determining whether any person shall remain upon the licensed premises, a licensee, his agent, or employee may require a statement in writing and signed by said person of such person’s age.  Any person who makes a false statement as to his age, or signs a name other than his own or her own, to any such statement shall be guilty of a violation of this section.


7.0323 Street Sales Prohibited

The sale or consumption of alcoholic beverages upon or across any street, alley or public way is prohibited.


7.0324 Premises - Equipment

Premises licensed hereunder for on-sale alcoholic beverages shall be equipped with tables, chairs, booths and stools in sufficient number to reasonably accommodate the patrons.


7.0325 Closed or Screened Areas

No premises licensed for on-sale of alcoholic beverages shall contain any side rooms, closed booths or other screened enclosures, nor shall any screen, partition, curtain, blind or obstruction of any kind prevent a clear view at all time of all parts of the interior of the premises licensed.  All booths located in such premises shall open directly into the main part of said premised and shall be accessible from the aisles therein.


7.0326 Purchase from Licensed Wholesaler

No licensee hereunder shall purchase, have or possess any alcoholic beverages other than those purchased from a wholesaler duly licensed by the State of North Dakota pursuant to the provisions of Title V of the North Dakota Century Code; and each licensee hereunder shall keep on file all invoices covering purchases by him of such alcoholic beverages showing the name and license number of the wholesaler, and such records shall be retained in the possession of the licensee and shall be at all times open to inspection by any police officer or peace officer in the State of North Dakota.


7.0327 Toilets Required

That the premises where on-sale is granted must be equipped with adequate and sufficient lavatories and toilets, separately maintained for men and women, and kept in a clean and sanitary condition.  The on-sale license may be revoked when the foregoing requirements, or any other health ordinance or regulation, is not, at all times, strictly observed.


7.0328 Bottle Clubs

No person shall operate an establishment whereby persons are allowed to bring their own alcoholic beverages on the premises where the proprietor sells soft drinks, mix ice or charges for bringing such beverages on the premises.


7.0329 Off Licensed Premises
1.

It shall be unlawful for any person, firm or corporation engaged in the retail sale or liquor, beer or alcoholic beverages to make, or cause to be made any deliveries outside of the licensed place of business of bee, liquor or other alcoholic beverages  to any purchaser or prospective purchaser.

2.

It shall be unlawful for any person, firm or corporation to deliver by foot, carrier or motor carrier any beer, liquor or alcoholic beverage to any person within the City limits provided, however, that this section shall not apply to deliveries made by a licensed wholesaler dealer to a licensed retail dealer.

3.

Where any retail alcoholic beverage or beer license is a club or lodge, such licensee shall sell to members only.


7.0330 Termination or Revocation of Licenses
1.

Licenses issued pursuant to this article shall be deemed canceled and revoked and terminated upon the happening of any one or more of the following contingencies:

a.


The death of the licensee unless upon application to the City Commission by personal representative of the decedent, the City Commission shall consent to the carrying on of the business by the personal representative.

b.


When the licensee ceases business at the location licensed, unless a new location has been approved.

c.


When the licensee be adjudged bankrupt.

d.


When the licensee ceases to possess the qualifications required of an applicant for a license as set out in this article.

e.


When the license or permit of the licensee from the United States Government or the State of North Dakota to sell alcoholic beverages at the location licensed has been terminated or been revoked.

2.

License issued pursuant to this ordinance may, in the discretion of the governing body, be either revoked or suspended for such period of time as deemed appropriate, upon the following grounds:

a.


When the licensee has been convicted of violating any of the provisions of this article.

b.


When the business of the licensee at the location licensed shall be conducted in violation of health or sanitary regulations or other ordinances of the City.

c.


When the licensee, if an individual, or one of the partners, if the licensee is a partnership, or one of the officers or the manager, if the licensee is a corporation, be convicted in a municipal court of the City for drunkenness or disorderly conduct, or if any appeal be taken from such conviction then when such conviction be sustained by the higher court or courts.

3.

Such causes as are hereinbefore detailed shall not be deemed to be exclusive and such license may also be canceled and revoked or suspended at any time by the governing body and be deemed to be sufficient cause and justified by reason of public health or public morals.  Such termination shall be subject only to review by the courts of the State of North Dakota.

4.

When any license is terminated or revoked for cause, or the licensee voluntarily ceases his business, no portion of the license fee previously paid shall be returned to the licensee or to anyone claiming under or through him.


7.0331 Inspection of Premises
1.

Prior to acting upon any application received for a liquor or beer license, a transfer of location of any such existing license, or an application for a renewal of any existing liquor or beer license, it shall be the policy of the City Commission to require a complete inspection of the building or plans, when new construction, where the proposed business is to be conducted, or is being conducted, whichever is applicable.

2.

As applications for a transfer of location of an existing beer or liquor license, or application for a new liquor or beer license, or application for renewal of existing liquor or beer licenses are received at the office of the City Auditor, such application shall be immediately referred to the building inspector as to the proposed site location and structure thereon, where a structure exists upon the site, who shall then fully and completely examine the proposed structure on the stated location.  The building inspector shall, in his discretion, require such other City inspectors as he deems necessary to join him in the examination of the structures described in the application, to determine the general condition of the structure upon such site, including the soundness of the building, the availability of light, air, general sanitation facilities and such other items as are normally considered in determining general safety of a structure.

3.

Upon completion of his report, the building inspector shall make a written report to the City Commission including in such report any reports prepared by other City inspectors at the request of the building inspector, and in such written report he shall state all finding as to the general condition of the structure on the proposed site with regard to light, air, structural soundness, general sanitation and other items as may be required in the opinion of the building inspector.

4.

The building inspector shall attach to the written report his opinion as to the sufficiency of the structure for the purpose sought to be carried on therein, and his recommendation as to whether or not in his opinion the structure is suitable for the carrying on of a business involving a dispensing of alcoholic beverages.

5.

Upon the receipt by the City Commission of those reports, which by way of ordinance or resolution are required to be submitted to it as part of the application process for a retail alcoholic beverage license, the City Commission shall determine whether the license shall issue or not.  In so doing it shall consider the reports and it may consider (a) statements made before it at the Commission meeting wherein the matter is taken up, (b) any other information publicly presented to it at the meeting by the City staff, or by alderman, or by any other person, and (c) such other matters of which a court could take judicial notice.  The applicant shall have the right to make an argument or plea to the Commission, or both, and he shall have the additional right to comment upon the matters presented to the Commission and those matters which the Commission indicated it will take notice of.  In reaching its decision as to whether the license should be issued the Commission reserves the right to consider whether the design, physical condition, and location of the proposed premises, and the proposed method of operation by the licensee, are consistent with the health, safety, general welfare, morals, comfort, good order and peace and quiet of the general public or of those persons who work, live, transact business or participate in recreation in the vicinity of the premises sought to be licensed.

6.

No license shall be issued or transferred by the City Commission, including any renewal licenses, for any establishment utilized for the sale of alcoholic beverages unless the building in which the business is carried on has been inspected in accordance with the terms of this section.

7.

The premises and the records of the licensee shall be available to the police department for immediate inspection whenever the licensed premises are open for public patronage and the premises shall be available to the police department for immediate inspection at any other time when there are persons on the licensed premises.


7.0332 Persons Less than Twenty-One Years Prohibited - Exceptions

It shall be unlawful for any person under twenty-one (21) years of age to purchase, attempt to purchase, be in possession of, or consumption of alcoholic beverages or furnish money to any person for such purchase or enter any licensed premises where such beverages are being sold or displayed, except a restaurant when accompanied by a parent or legal guardian.

ARTICLE 4 - Shows, Carnivals and Circuses 


7.0401 License Required

No person, firm, association or corporation shall exhibit or cause to be exhibited, or assist in exhibiting any natural or artificial curiosity or conduct a circus, menagerie, tent show, carnival or carnival show, continuous theatrical performance, shooting gallery, or other like exhibition without first obtaining a license from the City.


7.0402 Fees

Fees prescribed to secure licenses to conduct a show performing in any theater or hall, or a traveling theatrical company performing in a tent, or each circus, menagerie and sideshow combined, or a merry-go-round, or a street carnival charging admission, or a shooting gallery shall be set from time to time by resolution of the Tioga City Commission.

ARTICLE 5 - Penalty

7.0501 Penalty

Any person, firm, corporation, or association violating any of the terms, article, or provisions of this chapter, for which a specific penalty is not prescribed, shall upon conviction thereof, be punished by a fine not to exceed one thousand dollars ($1,000.00), or by imprisonment not to exceed thirty (30) days, or both such fine and imprisonment in the discretion of the court.  The court shall have the power to suspend such sentence and to revoke the suspension thereof.  The court may, in addition thereto, revoke the permit of such violator, or terminate or revoke all powers, rights, and privileges given by any license granted under the terms of this chapter.  Each day or part thereof that a person shall be in violation of the provisions of this chapter shall be considered a separate violation thereof.


CHAPTER EIGHT


TRAFFIC

ARTICLE 1 - Adoption of Traffic Code

The provisions of the North Dakota Century Code Title 39 as amended are adopted in whole by the City of Tioga.

ARTICLE 2 - Parking Ordinance

8.0101 Left Hand Turn Prohibited
1.

It shall be unlawful for any person operating a motor vehicle to make a left hand turn into a parked position on a public street within the City of Tioga.  It shall not make any difference if the parking is done in a parallel manner or a diagonal manner.

2.

Except when backing out from a driveway, it shall be unlawful for any person operating a motor vehicle to back unto a public street in a left hand maneuver, crossing one lane of traffic into another in reverse.


CHAPTER NINE


HEALTH

ARTICLE 1 -Board of Health 


9.0101 Members

The Board of Health shall be the Board of City Commissioners and the City Health Officer or City Physician.


9.0102 Regulations, Notice of

Notice shall be given by the Board of Health, pursuant to the laws of the State of North Dakota, of all general orders and regulations made by such board, by publishing the same in the official newspaper within the jurisdiction of the board, which publication shall be deemed a legal notice to all persons.

ARTICLE 2 - Contagious Diseases

9.0201 Duty of Health Officer

He shall properly instruct the physicians within his jurisdiction in the proper methods to employ in reporting contagious and other diseases, and shall furnish each physician with the necessary blanks for that purpose, said blanks to be of the form prescribed by the State Board of Health.  He shall keep a record of all dangerous, contagious and infectious diseases occurring within his jurisdiction, which record shall show the name and address of the party affected, the name of the disease, by whom reported, and such other statistical data as may be required by the State Board of Health, and shall perform such other duties as may be prescribed by the laws of the State and the ordinance of the City.


9.0202 Report Required of Disease

Every physician called in to care for or treat a person afflicted with a contagious disease or any epidemic disease shall make a report of the same within twenty-four (24) hours after being called in to the Health Officer.  In case no physician is in attendance it shall be the duty of the person in charge or having the care of such person to make a report within twenty-four (24) hours from the time the disease is recognized.


9.0203 Quarantine

The Health Officer shall have charge of the enforcement of the quarantine rules.  He shall have the power and the authority to place any premises within which a contagious or epidemic disease occurs under quarantine, and the Health Officer shall determine the time when the quarantine ends.


9.0204 Fumigation

Premises which have been quarantined in accordance with the terms of the preceding section shall be thoroughly fumigated or otherwise freed from all risk of contagious disease, under the supervision of the Health Officer before the quarantine shall end.


9.0205 Spreading Contagion

It shall be unlawful for any person to spread, willfully or carelessly, any contagious disease or to so cause the spread of the same.


9.0206 Deliveries to Quarantined Premises

No person engaged in the delivery of food or drink intended for human consumption shall enter any premises which are quarantined because of the existence of a contagious or epidemic disease.  No containers or bottles shall be removed from any such premises until the termination of the quarantine - and no such container which has been left at such premises during the quarantine shall be placed in use for carrying food or drink until it has been thoroughly sterilized.


9.0207 Penalty

The violation of any of the provisions of this article shall be punishable by a fine of not more than one thousand dollars ($1,000.00) or by imprisonment not to exceed thirty (30) days or both such fine and imprisonment.

ARTICLE 3 - Garbage, Refuse, Rubbish

9.0301 Definitions

For the purpose of this article the following words shall have the meanings given herein:

1.

“Ashes” is the residue from burning wood, coal, coke or other combustible materials.

2.

“Garbage” is putrescible animal and vegetable wastes resulting from the handling, preparation, cooking and consumption of food.

3.

“Refuse is all putrescible and non-putrescible solid wastes (except body wastes) including garbage, rubbish, ashes, street cleanings, dead animals, abandoned automobiles, and solid market and industrial wastes.

4.

“Rubbish” is non-putrescible solid wastes (excluding ashes) consisting of both combustible and non-combustible wastes, such as paper, cardboard, tin cans, yard clippings, wood, glass, bedding, crockery and similar materials.


9.0302 Accumulation of Refuse Prohibited

No person shall permit or suffer to accumulate in or about any yard, lot, place or premises; or upon any street or sidewalk, adjacent to or abutting upon any lot, block or place, or premises owned and occupied by him, or for which he may be agent, within the City limits, any and all refuse, nor suffer such yard, lot, place or premises to be or remain in such condition.


9.0303 Containers

All garbage and rubbish shall, by the person upon whose premises the same shall have been produced or accumulated, be placed in watertight, galvanized metal containers of not less than ten (10) nor more than thirty-one (31) gallons net capacity, which container shall be kept clean and continuously closed by a tight-fitting cover and shall be protected against the access of flies and rodents.  Containers shall be stored in racks or sufficient size to hold three containers at least eighteen (18) inches above the ground.


Containers for wet garbage shall have plastic disposable liners.


Containers shall be placed in the alley of those lots having access to any alley and along the curb if no alley is accessible.  The City may specify where containers shall be placed along the alley or street for convenience of collection.


9.0304 Burning


No garbage, refuse or rubbish shall be burned within the City or in disposal grounds maintained by the City.


9.0305 Nuisance

Failure to comply with the provisions of sections 9.0302, 9.0303 and 9.0304, herein contained shall constitute a public nuisance and be punishable as such under the terms of Chapter Two of these ordinances.


9.0306 City Collection

All garbage and rubbish as defined herein shall be collected by the City or franchised contractor as frequently as is necessary to maintain and preserve community cleanliness and sanitation, except that this section shall not require the collection of garbage and rubbish where streets and alleys are in a temporary condition which makes it impossible to do so in case of the failure to collect such garbage and rubbish, such failure shall not relieve the occupant of the premises from the payment of the garbage and rubbish collection fees hereinafter provided for.


9.0307 Fees 


For the collection of garbage and rubbish by the City or franchised contractor and the disposal thereof, the City Commission shall from time to time set such rates by resolution.


9.0308 Fees - Payment - Collection

In all places where water service is provided, the monthly charge set forth shall be added to and collected as part of the water bill and collected by the water department, but shall be separately stated on the bill.  Garbage and rubbish collection bills shall be due and payable at the same time a the water bill, either monthly or quarterly as the case may be.  If such charge is not paid when due the water service to such premises shall be shut off by the water department in the same manner as is now provided for in the case of delinquency in payment of water bills and such service shall not be restored without the payment of the penalties now provided for.


In all places where water service is not provided, the charges above set forth shall be paid to the Water Department of the City upon quarterly bills from the Water Department.


If the garbage and rubbish charge so established is not paid when due, such sum may be recovered by the City, in an action at law against the owner or occupant, or both, of the property so served.


The proceeds from the collection of the fees and charges shall be placed in the general fund, and all of the expense of the City, in the purchase and maintenance of equipment and in the collection and disposal of garbage and rubbish, shall be paid out of the general fund.


9.0309 Fees - Payment - Collection by Franchised Contractor

In the event the City elects to franchise a contractor to perform the collection services contemplated in this section, collection of fees, limited as set out in this section, are to be made by the contractor.  Failure to pay fees billed by the contractor within fifteen (15) days of billing and reporting of the failure to pay to the City shall release the contractor from collection responsibility regarding the delinquent premises.  On being notified of delinquencies the City may avail itself of any or all of the collection provision of section 9.0308.


9.0310 Disposal of Refuse not Collected by the City

All other wastes as defined, and not included under garbage, rubbish and ashes, may be disposed of by the person creating such waste, by hauling such waste for disposal to such points as are designated or approved by the City Health Office; or, such person may arrange with some person not in their employ to collect or haul such wastes to such points as are designated by the City Health  Officer.  Hauling done by or for an individual may only be done in a covered container or covered truck box.


9.0311 Supervision

The collection, removal and disposal of garbage and rubbish under the provisions of this article, shall be under the supervision, direction and control of the City Commission with the assistance of the City Health Officer.  The City Commission shall, unless there is a franchised contractor, appoint such employees as shall be necessary to carry out the purposes of this article, which appointments shall be subject to the approval of the governing body.


9.0312 Rules and Regulations 


The Health Officer of the City shall prescribe such reasonable rules and regulation in connection with the preparation, handling and disposition of garbage and rubbish as may be necessary to regulate, enforce and carry out the provisions of this chapter.  He may direct that the City garbage and rubbish collection crews shall not collect garbage and rubbish from any premises where such rules and regulations are not complied with and the failure to collect the same shall not relieve the owner or occupant of the premises from the payment of fees nor from the enforcement of the penalties of this code.  In the absence of City collection crews the Health Officer may give instructions to a franchised contractor.

ARTICLE 4 - Dangerous Buildings

9.0401 Dangerous Buildings Defined

All buildings or structures which have any or all of the following defects shall be deemed “dangerous buildings”:

1.

Those whose interior walls or other vertical structural members list, lean, or buckle to such an extent that a plumb line passing through the center of gravity falls outside of the middle third of its base.

2.

Those which, exclusive of the foundation, show thirty-three percent (33%) or more or damage or deterioration of the supporting member or members, or fifty per cent (50%) of damage or deterioration of the non-supporting enclosing or outside walls or covering.

3.

Those which have improperly distributed loads upon the floors or roofs or in which the same are overloaded, or which have insufficient strength to be reasonably safe for the purpose used.

4.

Those which have been damaged by fire, wind, or other causes so as to have become dangerous to life, safety, morals, or the general health and welfare of the occupants of the people of the City of Tioga.

5.

Those which have become or are so dilapidated, decayed, unsafe, unsanitary or which so utterly fail to provide the amenities essential to decent living that they are unfit for human habitation, or are likely to cause sickness or disease, so as to work injury to the health, morals, safety or general welfare of those living therein.

6.

Those having inadequate facilities for egress in case of fire or panic, or those having insufficient stairways, elevators, fire escapes, or other means of communication.

7.

Those which have parts thereof which are so attached that they may fall and injure members of the public or property.

8.

Those which because of their condition are unsafe, unsanitary, or dangerous to the health, morals, safety, or general welfare of the people of this City.

9.

Those buildings existing in violation of any provision of the building code of the City, or any provision of the fire prevention code, or other ordinances of this City.


9.0402 Standards for Repair, Vacation or Demolition

The following standards shall be followed in substance by the Building Inspector and the City Commission in ordering repair, vacation or demolition:

1.

If the “dangerous building” can reasonably be repaired so that it will no longer exist in violation of the terms of this article it shall be ordered repaired.

2.

If the “dangerous building” is in such condition as to make it dangerous to the health, morals, safety, or general welfare of its occupants it shall be ordered to be vacated.

3.

In any case where a “dangerous building” is fifty percent (50%) damaged or decayed or deteriorated from its original value or structure, it shall be demolished.  In all cases where a building cannot be repaired so that it will no longer exist in violation of the terms of this ordinance, it shall be demolished.  In all cases where a “dangerous building” is a fire hazard existing or erected in violation of the terms of this ordinance or any ordinance of the City or statute of the State of North Dakota, it shall be demolished.


9.0403 Dangerous Buildings - Nuisances

All “dangerous buildings” within the terms of section 9.0401 of this ordinance are hereby declared to be public nuisances, and shall be repaired, vacated, or demolished as hereinbefore and hereinafter provided.


9.0404 Duties of Building Inspector

The Building Inspector shall:

1.

Inspect or cause to be inspected semi-annually, all public buildings, schools, halls, churches, theaters, hotels, tenements, commercial, manufacturing or loft buildings for the purpose of determining whether any conditions exist which render such places a “dangerous building” within the terms of section 9.0401 of this chapter.

2.

Inspect any building, wall, or structure about which complaints are filed by any person to the effect that a building, wall, or structure is or may be existing in violation of this chapter.

3.

Inspect any building, wall or structure reported by the Fire or Police Departments of this City as probably existing in violation of the terms of this ordinance.

4.

Notify in writing the owners, occupant, lessee, mortgagee, agent and all other persons having an interest in said building as shown by the land records of the Register of Deeds of the County of Williams, of any building found by him to be a “dangerous building” within the standards set forth in section 9.0401 of this chapter, that:

a.



The owner must vacate, or repair, or demolish said building in accordance with the terms of the notice and this ordinance.

b.



The owner, occupant, or lessee must vacate said building or may have it repaired in accordance with the notice and remain in possession.

Any person notified under this sub-section to repair, vacate, or demolish any building shall be given such reasonable time, not exceeding thirty (30) days, as may be necessary to do, or have done, the work or act required by the notice provided for herein.

5.

Set forth in the notice provided in sub-section 9.0404(4) hereof a description of the building, or structure deemed unsafe, a statement of the particulars which make the building or structure a “dangerous building” and an order requiring the same to be put in such condition as to comply with the terms of this ordinance within such length of time, not exceeding thirty (30) days, as is reasonable.

6.

Report to the City Commission any non-compliance with the “notice” provided for in sub-sections 9.0404(4) and 9.0404(5) hereof.

7.

Appear at all hearings conducted by the City Commission and testify as to the condition of the “dangerous building.”

8.

Place a notice on all “dangerous buildings” reading as follows:

“This building has been found to be a dangerous building by the Building Inspector.  This notice is to remain on this building until it is repaired, vacated, or demolished in accordance with the notice which has been given the owner, occupant, lessee, mortgagee, or agent of the building, and all other persons having an interest in said building, as shown by the land records of the Register of Deeds of the County of Williams.  It is unlawful to remove this notice until such notice is complied with.”


9.0405 Duties of City Commission

The Tioga City Commission shall:

1.

Upon receipt of a report of the Building Inspector as provided for in section 9.0404(6), give written notice to the owner, occupant, mortgagee, lessee, agent, and all other persons having an interest in said building as shown by the land records of the Register of Deeds of the Country of Williams, to appear before such Commission on the date specified in the notice to show cause why the building or structure reported to be a “dangerous building” should not be repaired, vacated, or demolished in accordance with the statement of particulars set forth in the Building Inspector’s notice provided for herein in section 9.0404(8).

2.

Hold a hearing and hear such testimony as the Building Inspector or the owner, occupant, mortgagee, lessee, or any other person having an interest in said building as shown by the land records of the Register of Deeds of the County of Williams, shall offer relative to the “dangerous building.”

3.

Make written findings of fact from the testimony offered pursuant to section 9.0406(2) as to whether or not the building in question is a “dangerous building” within the terms of section 9.0401 hereof.

4.

Make written findings of fact from the testimony offered pursuant to sub-section 9.0406(3) commanding the owner, occupant, mortgagee, lessee, agent, and all other persons having an interest in said building as shown by the land records of the Register of Deeds of the County of Williams, to repair, vacate, or demolish any building found to be a “dangerous building” within the terms of this chapter.


9.0406 Failure to Comply with Decision of the City Commission  


If the owner, occupant, mortgagee, or lessee fails to comply with the decision of the City Commission, or in the alternative fails to appeal to the District Court within the thirty (30) days as provided herein, the City through its officers and employees shall cause such building or structure to be repaired, vacated, or demolished as ordered by the Commission and shall cause the costs of such repair, vacation, or demolition to be charged against the land on which the building existed by special assessment, or as a municipal lien, or shall cause said cost of removal to be levied as a special tax against the land upon which the building stands, or did stand, or to be recovered in a suit at law against the owner.


9.0407 Violations - Penalty for Disregarding Notices or Orders

The owner of any “dangerous building” who shall fail to comply with any notice or order to  repair, vacate, or demolish said building given by any person authorized by this ordinance to give such notice shall be fined not exceeding one thousand dollars ($1,000) for each offense.


The occupant or lessee in possession who fails to comply with any notice to vacate and who fails to repair said building in accordance with any notice given as provided for in this ordinance shall be guilty of an infraction and upon conviction thereof shall be fined not exceeding one thousand dollars ($1,000) for each offense.  Every day subsequent to such notice in which the said owner shall fail to comply with any notice or order as above stated, shall be deemed a separate offense.


Any person removing the notice provided for in section 9.0404(8) hereof shall be guilty of an infraction and upon conviction shall be fined not exceeding one thousand dollars ($1,000) for each offense.


9.0408 Duties of the City Attorney

The City Attorney shall:

1.

Prosecute all person failing to comply with the terms of the notices provided for herein in sections 9.0404(4) and 9.0404(5) and the order provided for in section 9.0405(4).

2.

Appear at all hearings before the Tioga City Commission in regard to “dangerous buildings.”

3.

Take such other legal action as is necessary to carry out the terms and provisions of this article. 


9.0409 Where Owner Absent From the City

In such case, except emergency cases, where the owner, occupant, lessee, or mortgagee is absent from the City all notices or orders provided for herein shall be sent by registered mail to the owner, occupant, mortgagee, lessee, and all other persons having an interest in said building as shown by the land records of the Register of Deeds of the County of Williams to the last known address of each, and a copy of such notice shall be posted in a conspicuous place on the “dangerous building” to which it relates.  Such mailing and posting shall be deemed adequate service.


9.0410 Duties of Fire, Police and Health Departments

All employees of the Fire, Police and Health Departments shall make written reports to the Building Inspector of all buildings or structures which are, may be, or are suspected to be “dangerous buildings” as herein defined.


9.0411 Appeal

The governing body shall serve upon the owner, occupant, mortgagee, lessee and all other persons having an interest in any such building so ordered repaired, vacated or demolished, a copy of its order, such notice to be served upon such owner, occupant, mortgagee or lessee shall thereafter have thirty (30) days from the date of the service of such order upon him in which to appeal from such order to the District Court of Williams County, North Dakota, or to take such other legal steps to enjoin the enforcement of such order as he may deem proper.


Any person desiring to appeal from any order issued by the City Commission under and by virtue of this article shall file an undertaking in the sum of at least five hundred dollars ($500.00) to be approved by the City Auditor and conditioned that the appellant will prosecute the appeal without delay and will pay all costs that may be adjudged against him in the District Court.  Such undertakings shall be payable to the City.


CHAPTER TEN


ANIMALS AND FOWL

ARTICLE 1 - Dogs and Cats

10.0101 License Required

No dog or cat shall be permitted to be or remain in the City without being licensed as hereinafter provided if over one (1) month of age.  No license or renewal license shall be issued for a dog or cat over six (6) months of age unless it has been inoculated against rabies.


10.0102 License Fees

All dogs and cats kept in the City shall be registered as to sex, breed name and address of the owner of the dog or cat and the name of dog or cat.  At the time of such registration such owner shall obtain a license for such dog or cat and shall pay the following fees:

1.

Male - five dollars ($5.00)

2.

Female - ten dollars ($10.00)

3.

Spayed Female - five dollars ($5.00)


It shall be the duty of said owner to cause such license tag to be securely attached around the dog or cat’s neck and kept there at all times during the license period.


The license shall be for a period of two years.


10.0103 Dangerous Dogs and Cats

No vicious, dangerous, ferocious dog or cat or dog sick or cat sick with or liable to communicate hydrophobia or other contagious or infectious disease shall be permitted to run at large in the City.


10.0104 Nuisance - When 


Excessive, continuous, or untimely barking, molesting passers by, chasing vehicles, habitually attacking other domestic animals, trespassing upon school grounds, or trespassing upon private property or damaging property by a dog or cat is hereby declared to be a nuisance.  Further, any dog or cat without a valid license and collar is a nuisance.


The owner of a dog or cat in violation of this section may be held liable upon receipt of a signed complaint.  The penalties for such violation are as follows:

1.

First Offense: a twenty-five dollar ($25.00) fine.

2.

Second Offense: a fifty dollar ($50.00) fine.

3.

Third Offense: one hundred dollars ($100.00) and also that said animal shall be forfeited to the City and shall be destroyed.

10.0105 Rabies Inoculation

It shall be the duty of the owner or person in custody of any dog or cat kept in the City to have the dog or cat inoculated against rabies at least once each year if the vaccine used was Phenalized vaccine and within three years if the vaccine used was Avianized vaccine, and no license shall be issued for any dog or cat unless the applicant exhibits a certificate of veterinarian showing compliance with this section.


10.0106 Impounding

Unrestrained dogs or cat may be taken by the police or the City dog/cat warden and impounded in an animal shelter, and there confined in a humane manner.  Impounded dogs and cats shall be kept for not less than five (5) days unless reclaimed by their owner.  If by a  permit tag or other means the owner can be identified, the officer shall immediately upon impoundment notify the owner by telephone or mail of the impoundment of the animal.  Dogs and cats not claimed by their owners within five (5) days shall be humanely disposed of.


10.0107 Return to Owner if Known

Notwithstanding the provisions of section 10.0106, if an animal is found at large and its owner can be identified and located, such animal need not be impounded but may instead be taken to the owner.  In such case, the policeman, dog/cat warden or other office may proceed against the owner for violation of this ordinance.  The owner of any dog or cat picked up and returned to the owner or impounded by the dog/cat warden or police shall be assessed the following fees:

1.

First violation - twenty-five dollars ($25.00).

2.

Second violation - fifty dollars ($50.00).

3.

Third and each violation thereafter - one hundred dollars ($100.00).

4.

In addition to any other fine, each day a dog or cat is kept in the City pound, the owner of such dog or cat will be assessed five dollars ($5.00) per day impoundment fee.


No dog or cat will be released to its owner until said owner secures a license from the police department, if dog or cat is not licensed, pays all fees which include pickup and impoundment fees, and exhibits inoculation certificate for the dog or cat.  If the dog or cat is not inoculated a complaint may be signed against the owner of the dog or cat who will be scheduled to appear in Municipal Court at which time the owner must present a certificate of vaccination or be assessed a fine of five dollars ($5.00).

ARTICLE 2 - Pit Bull Dogs


10.0201 Pit Bull Dogs: Keeping Prohibited

It shall be unlawful to keep, harbor, own or in any way possess within the corporate limits of the City of Tioga, North Dakota, any pit bull dog; provided, that pit bull dogs registered with the City on or before the first day of November, 1987, may be kept within the City subject to the standards and requirements set forth in section 10.0202 of this article.  “Pit bull dog” is defined to mean:

a.

The bull terrier breed of dog;

b.

Staffordshire bull terrier breed of dog;

c.

The American pit bull terrier breed of dog;

d.

The American Staffordshire terrier breed of dog;

e.

Dogs of mixed breed or of other breeds than above listed which breed or mixed breed is know as pit bulls, pit bull dogs or pit bull terriers.

f.

Any dog which has the appearance and characteristics of being predominantly of the breeds of bull terrier, Staffordshire bull terrier, American pit bull terrier, American Staffordshire terrier, any other breed commonly known as pit bulls, pit bull dogs or pit bull terriers, or a combination of any of these breeds.


10.0202 Keeping of Registered Pit Bulls

The provisions of 10.0201 of this article are not applicable owners, keepers or harborers of pit bull dogs registered with the City of Tioga on or before the 1st day of November, 1987, the effective date of this article.  The keeping of such dogs, however, shall be subject to the following standards:

1.

Leash and Muzzle.  No person shall permit a registered pit bull dog to go outside its kennel or pen unless such dog is securely leashed with a leash no longer than four (4) feet in length.  No person shall permit a pit bull dog to be kept on a chain, rope or any other type of leash outside its kennel or pen unless a person is in physical control of the leash.  Such dogs may not be leashed to inanimate objects such as trees, posts, building, etc.  In addition, all pit bull dogs on a leash outside the animal’s kennel must be muzzled by a muzzling device sufficient to prevent such dog from biting persons or other animals.

2.

Confinement.  All registered pit bull dogs shall be securely confined indoors or in a securely enclosed and locked pen or kennel, except when leashed and muzzled as above provided.  Such pen, kennel or structure must have secure sides and a secure top attached to the sides.  All structures used to confine registered pit bull dogs must be locked with a key or combination lock when such animals are within the structure.  Such structure must have a secure bottom or floor attached to the sides of the pen or the sides of the pen must be embedded in the ground no less than two (2) feet.  All structures erected to house pit bull dogs must comply with all zoning and building regulations of the City.  All such structures must be adequately lighted and ventilated and kept in a clean and sanitary condition.

3.

Confinement Indoors.  No pit bull dog may be kept on a porch, patio or in any part of a house or structure that would allow the dog to exit such building on its own volition.  In addition, no such animal may be kept in a house or structure when the windows are open or when scree windows or screen doors are the only obstacle preventing the dog from exiting the structure.

4.

Signs.  All owners, keepers or harborers of registered pit bull dogs within the City shall within ten (10) days of the effective date of this ordinance display in a prominent place on their premises a sign easily readable by the public using the words “Beware of Dog.”  In addition, a similar sign is required to be posted on the kennel or pen of such animal.

5.

Insurance.  All owners, keepers, or harborers of registered pit bull dogs must within ten (10) days of the effective date of this ordinance provide proof to the City Auditor of public liability insurance in a single incident amount of fifty thousand dollars ($50,000.00) for bodily injury to or death of any person or persons or for damage to property owned by any persons which may result from the ownership, keeping or maintenance of such animal.  Such insurance policy shall provide that no cancellation of the policy will be made unless ten (10) days written notice is first given to the Tioga City Auditor.

6.

Identification Photographs.  All owners, keepers or harborers of registered pit bull dogs must within ten (10) days of the effective date of this ordinance provide to the City Auditor two color photographs of the registered animal clearly showing the color and approximate size of the animal.

7.

Reporting Requirements.  All owners, keepers or harborers of registered pit bull dogs must within ten (10) days of the incident, report the following information in writing to the City Auditor as required hereinafter:

a.



The removal from the City or death of a registered pit bull dog;

b.



The birth of offspring of a registered pit bull dog;

c.



The new address of a registered pit bull dog owner should the owner move within the corporate city limits.

8.

Sale or Transfer of Ownership Prohibited.  No person shall sell, barter, or in any other way dispose of a pit bull registered with the City to any person within the City unless the recipient person resides permanently in the same household and on the same premises as the registered owner of such dog; provided that the registered owner of a pit bull dog may sell or otherwise dispose of a registered dog or the offspring of such dog to persons who do not reside within the City.

9.

Animals Born of Registered Dogs.  All offspring born of pit bull dogs registered with the City must be removed from the City within six (6) weeks of the birth of such animal.

10.

Irrebuttable Presumptions.  There shall be an irrebuttable presumption that any dog registered with the City as a pit bull dog or any of those breeds prohibited by section 10.0201 of this article is in fact a dog subject to the requirements of this section.

11.

Failure to Comply.  It shall be unlawful for the owner, keeper, or harborer of a pit bull dog registered with the City of Tioga to fail to comply with the requirements and conditions set forth in this ordinance.  Any dog found to be subject of a violation of this ordinance shall be subject to immediate seizure and impoundment.  In addition, failure to comply will result in the revocation of the license of such animal resulting in the immediate removal of the animal from the City.

12.

Violations and Penalties.  Any person violating or permitting the violation of any provision of this ordinance shall upon conviction in Municipal Court be fined a sum not more than one thousand dollars ($1,000).  In addition to the fine imposed the Court may sentence the convicted to imprisonment for a period not to exceed thirty (30) days.  The Court may also impose the fine and imprisonment.  In addition, the Court shall order the registration of the subject pit bull revoked and the dog removed from the City.  Should the convicted refuse to remove the dog from the City, the Municipal Court Judge shall find the owner in contempt and order the immediate confiscation and impoundment of the animal.  Each day that a violation of this ordinance continues shall be deemed a separate offense.  In addition to the foregoing penalties, any person who violates this ordinance shall pay all expenses, including shelter, food, handling, veterinary care and testimony necessitated by the enforcement of this ordinance.


CHAPTER ELEVEN


OFFENSES

ARTICLE 1 - In General

11.0101 Criminal Contempt
1.

The Municipal Court has power to punish for contempt of its authority only for the following offenses:

a.


Misbehavior of any person in its presence or so near thereto as to obstruct the administration of justice;

b.


Misbehavior of any of its officers in their official transactions; or

c.


Disobedience or resistance to its lawful writ, process, order, rule, decree or command.

2.

Except as otherwise provided, a criminal contempt proceeding under this section shall be deemed a prosecution for an offense for the purposes of North Dakota Century Code Chapters 12.1-01 through 12.1-05, North Dakota Century Code Chapter 12.1-32.

3.

A criminal contempt proceeding under this section is not a bar to subsequent prosecution for a specific offense if the court certifies in the judgment of conviction of criminal contempt, or the order terminating the proceeding without acquittal or dismissal, that a summary criminal contempt proceeding was necessary to prevent repetition of misbehavior disruptive of an ongoing proceeding and that subsequent prosecution as a specific offense is warranted.  In a subsequent prosecution, the defendant shall receive credit for all time spent in custody and any fine paid by him pursuant to the criminal contempt proceeding.

4.

This section shall not be construed to deprive a court of its power, by civil contempt proceedings, to compel compliance with its lawful writ, process, order, rule, decree or command or to compensate a complainant for losses sustained by reason of disobedience or resistance thereto, in accordance with the prevailing usages of law and equity, including the power of detention.


11.0102 Hindering Proceedings by Disorderly Conduct 


A person is guilty of an offense if he recklessly hinders an official City proceeding by noise or violent or tumultuous behavior or disturbance.


11.0103 Fleeing or Attempting to Elude a Police Officer

Any driver of a motor vehicle who willfully fails or refuses to bring his vehicle to a stop, or who otherwise flees or attempts to elude a pursuing police vehicle, when given a visual or audible signal to bring the vehicle to a stop, shall be guilty of a Class B misdemeanor.  The signal given by the police officer giving such signal shall be in uniform, prominently displaying his badge of office, and his vehicle shall be appropriately marked showing it to be an official police vehicle.


Any person who willfully fails or refuses to stop or who otherwise flees or attempts to elude, in any manner, a pursuing peace officer, when given a visual or audible signal to stop is guilty of a class B misdemeanor.  A signal to stop complies with this section if the signal is perceptible to the person and: 1) if given form a vehicle, the signal is given by hand, voice, emergency light, or siren, and the vehicle is appropriately marked showing it to be an official law enforcement vehicle; or 2)  if not given from a vehicle, the signal is given by hand, voice, emergency light, or siren, and the officer is in uniform and prominently displays the officer’s badge of office.


11.0104 Interfering with Officers

No person in the City shall resist any police or fire officer, any member of the police or fire departments, or any person duly empowered with police or fire authority, while in the discharge or apparent discharge of his duty, or in any way interfere with or hinder in the discharge of his duty.


11.0105 False Alarms or False Reports

No person in the City shall intentionally make, turn in, or give a false alarm of fire, or of need for police or ambulance assistance, or aid or abet in the commission of such act.  No person in the City shall make to, or file with, the police department of the City any false, misleading or unfounded statement or report concerning the commission or alleged commission of any crime occurring in the City.

ARTICLE 2 - Offenses Against Public Order, Health, Safety and Sensibilities
  Division 1.  Riot


11.0201 Engaging in a Riot
1.

A person is guilty of an offense if he engages in a riot.

2.

“Riot” means a public disturbance involving an assemblage of five (5) or more persons which by tumultuous and violent conduct creates grave danger of damage or injury to property or persons or substantially obstructs law enforcement or other government function.


11.0202 Disobedience of Public Safety Orders Under Riot Conditions

A person is guilty of an offense if, during a riot as defined in section 11.0201(2), or when one is immediately impending, he disobeys a reasonable public safety order to move, disperse or refrain form specified activities in the immediate vicinity of the riot.  A public safety order is an order designated to prevent or control disorder, or promote the safety of persons or property, issued by the senior law enforcement official on the scene.

  Division 2.  Disorderly Conduct


11.0203 Disorderly Conduct
1.

A person is guilty of violating the ordinances of this City, if with intent to harass, annoy or alarm another person or in reckless disregard of the fact that another is harassed, annoyed or alarmed by his behavior, he:

a.


Engages in fighting or in violent, tumultuous or threatening behavior;

b.


In a public place, uses abusive, insulting or offensive language, or an abusive, insulting or offensive gesture, under circumstances in which such language by its very utterance or gesture, is likely to cause or provoke a disturbance or breach of the peace;

c.


Makes unreasonable noise;

d.


Obstructs vehicular or pedestrian traffic, or the use of a public facility;

e.


Persistently follows a person in or about a public place or places;

f.


While loitering in a public place for the purpose of soliciting sexual contact, he solicits such contact;

g.


Creates a hazardous or seriously alarming condition by any act which he is not licensed or privileged to do;

h.


Enters on the property of another and for a lewd or unlawful purpose looks into a dwelling on the property through any window or other opening in the dwelling;

i.


Not being a police officer, discharges a firearm or displays a deadly weapon in a public place;

j.


Exposes his genitals under circumstances in which, in fact, his conduct is likely to be observed by a person who would be offended or alarmed, and with intent to arouse or gratify the sexual desire or any person, including the actor;

k.


Throws any missile in a public or in any place where there is any person to be endangered thereby, although no injury to any person ensues; or

l.


Creates, by chemical means, a noxious and unreasonable odor in a public place.

  Division 3.  Gambling


11.0204 Gambling
1.

 It shall be an infraction to engage in gambling.

2.

“Gambling” means risking any money, credit, deposit or other thing of value for gain, contingent, wholly or partially, upon lot, chance, the operation of gambling apparatus, or the happening or outcome of an event, including an election or sporting event, over which the person taking the risk has no control.  Gambling does not include:

a.


Lawful contest of skill, speed strength or endurance in which awards are made only to entrants or to the owners of entries; or

b.


Lawful business transactions or other acts or transactions now or hereafter expressly authorized by law.

3.

“Gambling apparatus” means any device, machine, paraphernalia or equipment that is used or usable in playing phases of any gambling activity, whether that activity consists of gambling between persons, or gambling by a person involving the playing of a machine.  Gambling apparatus does not include an amusement game or device as defined in the North Dakota Century Code, or an antique “slot” machine twenty-five (25) years old or older which is collected and possessed by a person as a hobby and is not maintained for the business of gambling.

4.

This ordinance shall not apply to gambling or games or chance conducted by a licensee under the authority of a valid license issued by the State of North Dakota.

  Division 4.  Sexual Offenses


11.0205 Prostitution
1.

A person is guilty of the offense of prostitution if he:

a.


Is an inmate of a house of prostitution or is otherwise engaged in sexual activity as a business;

b.


Solicits another person with the intention of being hired to engage in sexual activity.

2.

Testimony of a person against his or her spouse shall be admissible to prove offenses under this section involving the spouse’s prostitution.

3.

In this section:

a.


“Sexual activity” means sexual act or sexual contact as those terms are defined in the N.D.C.C.

b.


A “house of prostitution” is any place where prostitution is regularly carried on by a person under the control, management or supervision of another.

c.


An “inmate” is a prostitute who acts as such in or through the agency of a house of prostitution.

  Division 5.  Alcohol Related Offenses


11.0206 Age Identification

Before selling alcoholic beverages to any person, or before determining whether any person shall remain upon the licensed premises, a licensee, his agent, or employee may require a statement in writing and signed by said person of such person’s age.  Any person who makes a false statement as to his age, or signs a name other than his own or her own, to any such statement shall be guilty of a violation of this section.


11.0207 Bottle Clubs

No person shall operate an establishment whereby persons are allowed to bring their own alcoholic beverages on the premises where the proprietor sells soft drinks, mix ice or charges for bringing such beverages on the premises.


11.0208 Persons Less than Twenty-One Years Prohibited - Exceptions

It shall be unlawful for any person under twenty-one (21) years of age to purchase, attempt to purchase, be in possession of, or consumption of alcoholic beverages or furnish money to any person for such purchase or enter any licensed premises where such beverages are being sold or displayed, except a restaurant when accompanied by a parent or legal guardian.

Division 6.  Regulation of Minors


11.0209 Curfew, General Regulations - Penalty
1.

It shall be unlawful for any minor under the age of fourteen (14) to loiter, idle, wander, stroll, play or remain in or on the public streets, highways, lots, alleys, parks, playgrounds, or other public grounds, public places, public buildings, places or amusement, places of entertainment, vacant lots or other unsupervised places between the hours of 10:00 p.m. and 6:00 a.m. of the following day, official City time, from September 1st through May 31st, or between the hours of 11:00 p.m. and 5:00 a.m. of the following day, official City time, from June 1st through August 31st;  unless accompanied by his or her parent, guardian, or other adult person having his or her care, custody, and control, or unless the minor is on an emergency errand or legitimate business directed by his or her parent, guardian, or other adult person having his or her care, custody and control.

2.

It shall be unlawful for any minor between the ages of fourteen (14) through seventeen (17) to loiter, idle, wander, stroll, play or remain in or on the public streets, highways, lots, alleys, parks, playgrounds, or other public grounds, public places, public buildings, places of amusement, places of entertainment, vacant lots, or other unsupervised places between the hours of 12:00 midnight and 6:00 a.m. of the following day, official City time, form September 1st through May 31st, or between the hours of 1:00 a.m. and 5:00 a.m., official City time, from June 1st through August 31st; unless accompanied by his or her parents, guardian, or other adult person having his or her care, custody, and control, or unless the minor is on an emergency errand or legitimate business directed by his or her parent, guardian or other adult person having his or her care, custody and control.

3.

It shall be unlawful for the parent, guardian or other adult person having the care, custody, and control of a person under the age of fourteen (14) years to suffer or permit or, by inefficient control, to allow such person to congregate, loiter, wander, stroll, stand or play in or upon the public streets, highways, roads, alleys, parks, public buildings, places of amusement and entertainment, vacant lots or any public places in the City of Tioga between the hours of 10:00 p.m. and 6:00 a.m. of the following day, official City time, from September 1 through May 31, or between the hours of 11:00 p.m. and 5:00 a.m. of the following day, official City time, from June 1 through August 31, unless said person is accompanied by his or her parent, guardian or other adult person having his or her care, custody or control; provided that any parent, guardian or other adult person herein who shall have made a missing person notification to the police department shall not be considered to have suffered or permitted any person to be in violation of this section.

4.

It shall be unlawful for the parent, guardian or other adult person having the care, custody and control of a person between the ages of fourteen (14) and seventeen (17) years to suffer or permit or, by inefficient control, to allow such person to congregate, loiter, wander, stroll, stand or play in or upon the public streets, highways, roads, alleys, parks, public buildings, places of amusement and entertainment, vacant lots or any public places in the City of Tioga between the hours of 12:00 midnight and 6:00 a.m. of the following day, official City time, from September 1 through May 31, or between the hours of 1:00 a.m. and 5:00 a.m., official City time, from June 1 through August 31, unless said person is accompanied by his or her parent, guardian or other adult person having his or her care, custody or control; provided that any parent, guardian or other adult person herein who shall have made a missing person notification to the police department shall not be considered to have suffered or permitted any person to be in violation of this section.

5.

Any person seventeen (17) years of age and under violating the provisions of this section shall be referred to the proper authorities as provided by Chapter 27-20 of the North Dakota Century Code.

Any person, firm or corporation violating any of the provisions of section 11.0209, upon conviction thereof, shall be fined according to the following schedule:   



First offense within one (1) year - 
no fine



Second offense within one (1) year -  $25 fine



Third offense within one (1) year -
$50 fine



Fourth offense within one (1) year -   $75 fine


CHAPTER TWELVE


FRANCHISE

ARTICLE 1 - Grant of Franchises

12.0101 Power to Grant

The governing body may grant to any person, firm, partnership, association, corporation, company or organization of any kind a franchise or special right or privilege to operate or to do business in the City, but such franchise shall be subject to the provisions of this article.


12.0102 Compliance with Applicable Laws and Ordinances

The grantee of any franchise during the life of the franchise shall be subject to all lawful exercise of the police power of the City, and to such reasonable regulations as the City shall by resolution or ordinance provide.


12.0103 Indemnification

The grantee of any franchise shall indemnify and save the City and its agents and employees harmless from all and any claims for personal injury or property damages and any other claims, costs, including attorney’s fees, expenses of investigation and litigation of claims and suits thereon which may result from the activities of the grantee of the franchise in the City.


CHAPTER THIRTEEN


BUILDING CODE

ARTICLE 1 - General Building Code 


13.0101 Adoption of Code

The erection, construction, enlargement, alteration, repair, moving, removal, demolition, conversion, occupancy, equipment, uses, height, area and maintenance of buildings or structures in the City of Tioga shall meet with the provisions of the rules and regulations of the North Dakota State Building Code, copies of which code are on file with the City Auditor and are hereby made a part of this chapter by reference with the exception of the sections hereinafter set forth affecting local conditions in the City, which are amended, deleted, or added to, for use and application in the City, and the City hereby adopts said code as so modified.


13.0102 Penalty

The violation of any of the provisions of this chapter shall be punishable as provided in chapter two (2) of these revised ordinances.


CHAPTER FOURTEEN


ELECTRICAL CODE

ARTICLE 1 - Adoption of Electrical Code

14.0101 Electrical Code Adopted

There is hereby adopted the laws and regulations and wiring standards of North Dakota adopted by the State Electrical Board, and the whole thereof not less than one (1) copies are on file in the office of the City Auditor of the City, and the same is hereby adopted as fully as if it were set out at length herein. 

ARTICLE 2 - Licenses

14.0201 License Required

No person, firm or corporation shall be permitted to conduct the business of an Master Electrician without a Master Electrician’s license or by virtue of a license issued to any other person.


14.0202 Application for License

A person, firm or corporation applying for an electrician’s license in the City of Tioga must be the holder of either a Master, Journeyman’s Electrician’s License, or Class “B” Electrician’s License from the State of North Dakota.  Application in either case shall be made to the Board of City Commissioners of the City of Tioga, and shall state the full name of the applicant, his place of residence, previous experience, and trade reference.  The application for a Master Electrician’s License shall further state applicant’s mailing address.


14.0203 License Fee

Before any person may be issued an Electrical Contractors License, from the City of Tioga, he must first show that he is properly bonded by the State of North Dakota; and he shall pay to the City of Tioga a fee of one hundred dollars ($100.00); provided, however, that all Master Electrician’s once licensed, and all Journeyman Electricians, and Class “B” Electricians once licensed shall be require to pay a license fee of twenty-five dollars ($25.00) per year for the renewal of any such license.  Said renewal fee must be paid within fifteen (15) days of expiration of license or license hereto for issued shall be revoked.  All electrical licenses shall expire on the 30th day of June, after the issuance of said license.


14.0204 License Required for any Electrical Work - Exception 


No person shall extend, construct, or alter any electrical installation in the City of Tioga until such person shall have received either an electrical contractors license of the City of Tioga, or be the holder of a Journeyman Electrician’s license of the City of Tioga and be under the employ of a regularly licensed Master Electrician or Class “B” Electrician, or be an Apprentice or helper working under the direct supervision of a licensed Journeyman Electrician or a licensed Master Electrician or Class “B” Electrician on the job, except the following person shall not be required to hold an Electrician’s License:

1.

Employees of public utilities engaged in the manufacture and distribution of electrical energy when engaged in work directly pertaining to the manufacture and distribution of electrical energy.  This exemption shall terminate at the first point of service attachment, except for the installing or testing of electric meters and measuring devices and the maintenance of their service.

2.

Employees of telephone, telegraph and radio communication service when engaged in work pertaining directly to such service.


CHAPTER FIFTEEN


TELEVISION MASTS, TOWERS AND ANTENNAS

ARTICLE 1 - Installation of Television Masts, Towers and Antennas

15.0101 Installation

No person, firm, company or corporation shall erect or install an outside television mast, tower or antenna in the City of Tioga unless said television mast, tower or antenna shall be installed to conform to the following technical requirements:

1.

An Underwriters Laboratores approved lighting arrestor or its equivalent is required on all antenna lead-ins unless the lead-in is of the metal shielded type, with the metal shield properly grounded.

2.

Lead-in conductors attached to buildings shall be so installed that they cannot swing within two (2) feet of conductors carrying two hundred fifty (250) volts or less, or within ten (10) feet of conductors carrying more than two hundred fifty (250) volts.  The clearance between lead-in conductors and any conductor forming part of a lightning rod system shall be not less than six (6) feet.  That part of the lead-in that comes in contact with the building shall be supported at intervals of not more than fifteen (15) feet apart.

3.

Conductive supporting poles, masts or other structures supporting antennas shall be permanently and effectively grounded with a minimum of #10 copper or #8 aluminum wire.  Poles or masts which are themselves the sole antenna are exempt from this rule.

4.

No television mast, pole, tower or antenna shall be mounted or attached to a chimney.

5.

Poles or masts over twelve (12) feet in height must be guying with three (3) or more wires to one position.  Masts or poles twenty (20) feet to thirty (30) feet must be guyed to a minimum of two (2) positions with the uppermost guy wires to be within two (2) feet of the top of the pole or tower.  The angle of the guys must not be less than thirty (30) degrees from the vertical mast; wire used shall be of the stranded rust-proofed type.  Anchors shall be of equal strength or stronger than the combined wire connected to them.  All guys fastened to the ground shall be protected by a sufficient safety guard to a minimum of eight (8) feet vertically from the ground.

6.

All self-supporting towers, poles or masts over ten (10) feet in height shall be designed and installed to withstand an actual wind velocity of ninety (90) miles per hour.

7.

Metal supporting poles, masts, towers or other structures located on buildings provided with lightning protection must have an interconnection between the ground conductors and the lightning surge conductors.

8.

Plumbing vent stacks or natural gas piping shall not be used to ground antenna masts, poles or towers, instead, all grounding conductors shall be attached, preferably to a cold water pipe supplied by an underground water distribution system, with the water meter properly jumpered.  Where not available, grounding conductors shall be attached to a standard driven ground rod six (6) feet or longer.  No pole, mast, tower or structure used to support antenna shall be so located that in falling it might fall across a utility distribution line over two hundred fifty (250) volts unless that mast, pole, tower or structure has a double strength guy in such a position so as to keep that pole, mast, tower or structure from falling across such utility line.

9.

All towers, mast, poles or antenna attached to a building shall be noncombustible and corrosive resistant.


15.0102 Penalty   


Every person, firm, company or corporation convicted of a violation of any of the provisions of this chapter, shall upon conviction thereof be punished by a fine of not more than one thousand dollars ($1,000.00) or by imprisonment for not more than thirty (30) days or by both such fine and imprisonment.


CHAPTER SIXTEEN


OIL AND GAS PERMITS

ARTICLE 1 - Drilling Permit and Regulation of Oil and Gas Production

16.0101 Purpose

For the purpose of the protection of the lives of the citizens of the City of Tioga, and of the public generally, and for the protection of property from the dangers of fire, explosion, gas and other hazards to the public peace, health and safety which can result from the drilling for and production of oil and natural gas, such drilling and production within the corporate limits of the City of Tioga is declared unlawful unless conducted in accordance with the following regulations limiting the drilling of oil and gas wells within the City limits and providing safety measures to govern the oil and gas activity permitted.


16.0102 Districts

The following oil and gas production districts are established within the limits of the City of Tioga:

1.

All of Section 27, Township 157, North, Range 95 West, Williams County, North Dakota, which constitutes the City limits of Tioga, is divided into sixteen (16) square forty (40) acre tracts which shall be numbered consecutively, commencing with district one (1) at the northeast corner, and proceeding west to district four (4); thence in the next tier numbering east from district five (5) to district eight (8); and so back and forth until district sixteen (16) is reached in the southeast corner.


16.0103 Number of Permits

Within the boundaries of each of the districts set forth in section 16.0102, there shall be only one (1) permit issued for one well in each district, except where more than one producing oil or gas horizon shall be found in such district, a permit may be granted for one well to each of such horizons within the district.


16.0104 Application for Permit

Applications for drilling permits shall be filed in writing by the applicant with the City Auditor.  The application shall state the exact location within a product district where the proposed well will be drilled and there shall be attached thereto either certified or photostatic copies of all oil and gas leases or drilling contracts with the owners of the property in the production district which are owned or controlled by the applicant.  There shall also be attached to said application a certificate showing the exact correct acreage within said production district on which any proposed well is to be drilled and the total acreage owned or controlled by the applicant in said production district, which shall be duly certified by a competent engineer.  There shall also accompany said application a statement showing the names and last known addresses of all persons, firms or corporations having any interest in any property within such production district, together with a statement of the interest owned or shown of record.  The proposed location of the well shall be as near the center of the production district as practicable.


A filing fee for the application of twenty-five dollars ($25.00) shall be paid at the time said application is made.


After receiving an application for a drilling permit, the City Auditor shall proceed in the following manner.  He shall cause notice by registered mail to be given to all owners of whom the applicant has actual or constructive knowledge within the production district not less than fifteen (15) days prior to the date and place of hearing on the drilling permit, which date and place shall be se t out in the notices.  If the address of any owners be unknown, upon affidavit duly filed by the applicant setting out the inability of the applicant to obtain the addresses of such unknown owners, the City Auditor shall cause a notice to be given by publication in not less two issues of the official City newspaper, proof of which must be filed before the hearing on said application.  The hearing shall be held less than fifteen (15) days after the date of the last publication.


16.0105 Hearing

The hearing shall be held at the time designated before the Board of Commissioners of the City of Tioga.


If more than one application for the same oil and gas production district is before the City Commission for consideration at the time of the hearing, they shall grant the application which, if otherwise sufficient, shall be made by the applicant controlling, for purposes of oil and gas development, the greater area in the production district concerned.  Provided, that the City Commission shall have the authority to refuse any application for a permit where the character and value of the permanent improvements already erected in the immediate area of the proposed well sites are such that the drilling of an oil or gas well will be a serious disadvantage to the City and its inhabitants as a whole.


Where an application is denied for this reason, the applicant shall have fifteen (15) days in which to submit a new application from the time of the decision.  Fifteen (15) days notice of the time and place of the hearing on such second application shall be published as in section 16.0104 in the official newspaper of the City.  If no such application be submitted, or it be denied, the well permit shall be granted to the qualified applicant controlling the next greatest acreage in the district.


In the conduct of the hearing provided for by this ordinance, the Board of Trustees shall examine all witnesses under oath and shall keep a record of proceedings and shall have power to make any requirements, regulations or orders which may be necessary, proper or equitable for all persons interested in the subject matter of the hearing.  Any person affected by an order of the City Commission to permit to drill under this ordinance may appeal to the courts as provided by law.


16.0106 Bond Required 


No drilling shall be commenced under a permit granted under this article until there shall be filed with the City Treasurer a good and sufficient bond covering each well for which an application is made, executed by a bonding or indemnity company authorized to do business in the State of North Dakota, running in the name of the City of Tioga for the benefit of the City and all persons, firms and corporations concerned, and conditioned that the applicant will pay and discharge any liability imposed by law for damages on account of injury to property, either private or public, or bodily injury, including death, received or suffered by any person or persons, firm or corporation, and resulting form the drilling, operation or maintenance of any well or structure, equipment, machinery, tanks, pipe lines or appurtenances thereto.


The monetary amount of said bond shall be determined from time to time by resolution of the City Commission.


16.0107 Landowners

In case a drilling permit be issued under this ordinance to an applicant who does not hold leases or other valid drilling contracts in writing form the owners of all of the land within the production district, any owner of unleased land in the district, and any person or corporation holding oil and gas leases on land in the district, shall have the right to share in the ownership and benefits of any production of oil and gas or either of them that may result from drilling by the successful applicant in the proportion that the area of his land or lease bears to the area of land in the district.  Provided that each tract of land in the district shall be charged with a like proportion of the expense of production.  The owner of the right to develop the oil and gas in each tract shall, within fifteen (15) days of the granting of the permit to drill under this ordinance, file with the City Auditor a bond with an authorized surety company in the amount representing that portion of the estimated maximum cost of the well that the area of ground owned or held under lease by him or it bears to the whole area of the district, such bond to be approved as to form and condition by the City Attorney and accepted by the Board of City Commissioners and to run in favor of the City of Tioga for the benefit of all person interested.  In case of the failure of any owner of a right to develop minerals in a part of the district to file such bond within the required time, that tract of land shall not be considered a part of the district for the purposes of sharing in the production, if any, from the well to be drilled; provided that the production against drilling more than one well per horizon in the district shall continue in full effect.  The obligation of non-developing owners of the mineral rights for the payment of their share of district production expenses shall at all time be several and not joint of collective.  If production is obtained, each owner of the oil and gas rights in a separately owned tract shall continue to pay his share of the operation of the district well. 


The owner of the surface rights in the land on which the well is actually drilled shall be entitled to a payment to compensate him for the injury to his surface interests beyond that suffered by other surface owners in the district.  The amount of this payment shall be determined upon hearing, after fifteen (15) days published notice as in section 16.0104 before the Board of City Commissioners, and the amount shall be charged to the operating expenses of the district.  A quarterly statement of other expenses incident to oil and gas development shall be filed by the successful applicant with the City Auditor and shall be subject to approval by the City Commission upon published fifteen (15) day notice and hearing.


16.0108 Royalties 


Neither this article, nor any permit issued thereunder shall be interpreted to grant any right or license to the successful applicant to enter upon or occupy in any respect in the drilling, production, or operations, any land except by the written consent of the owner, nor shall it limt or prevent the free right of any landowner to contract for the amount of the royalty to be paid with respect to his land; provided that the amount of district production allocated to each separately owned tract within the district, regardless of the land upon which the producing well is finally located, shall for all purposes be regarded as production from such separately owned tract, and the production allocated shall be distributed among the several persons entitled to share in the production for such separately owned tract in the same manner, in the same proportions, and upon the same conditions that they would have participated and shared in the production had such production been from a well actually drilled upon such tract.


16.0109 Existing Law 


In exercising the permit to drill under the terms of this chapter, the laws and regulations of the State of North Dakota shall be at all times observed.  For the further protection of the safety and general welfare of the City of Tioga, additional safety rules for drilling within the City limits will be promulgated by the City Commission.


16.0110 Penalty

Every person, firm, company or corporation convicted of a violation of any of the provisions of this chapter, shall upon conviction thereof be punished by a fine of not more than one thousand dollars ($1,000.00) or by imprisonment for not more than thirty (30) days or by both such fine and imprisonment.


CHAPTER SEVENTEEN


CITY LODGING TAX

ARTICLE 1 - Imposition, Payment and Use of a City Lodging Tax

17.0101 Purpose

The purpose of this ordinance shall be to generate revenue to promote, encourage and attract visitors to come to the City and use travel and tourism facilities within the City.


17.0102 Imposition of Tax



A tax of one percent (1%) shall be imposed upon the gross receipts of retailers, on the leasing or renting of hotel, motel or tourist court accommodations within the City of Tioga, for periods of less than thirty (30) calendar days or one month.  The tax imposed by this ordinance shall be in addition to the state sales tax on rental accommodations provided in Chapter 57-39.2 N.D.C.C.


17.0103 Use of Revenue

All proceeds from the above tax shall be deposited in the City Visitors’ Promotion Fund.  A Visitors’ Committee shall be appointed to serve as an advisory committee to the City Commission in administering the proceeds deposited in the Fund.  The proceeds must be used for the purposes described in section 17.0101.


17.0104 Visitors’ Committee

The Visitors’ Committee shall consist of five members appointed by the City Commission.  These appointees shall serve without compensation, except for reimbursement for necessary expenses.  Committee members shall serve for a term of four (4) years, except that two (2) of those initially appointed must be appointed for an initial term of two (2) years.  Vacancies must be filled in the same manner as the initial appointment.  The Committee shall elect a chairperson and vice chairperson from among its members to serve for a term of two (2) years.


17.0105 Budget and Contracts

The City Commission shall annually set the budge under which the Committee shall operate.  The City Commission may contract with any person, firm, association or corporation to carry out the purposes of the City Visitors’ Promotion Fund.


17.0106 Payment of Tax

The City lodging tax imposed by this article are due and payable at the same time the taxpayer is required to file a return under N.D.C.C. Chapter 57-39.2.  The tax must be collected and  administered by the State Tax Commissioner in accordance with the relevant provisions of said Chapter.  The tax, minus a three percent (3%) administration fee, will be remitted to the City on a quarterly basis.


17.0107 Penalty

Any person, including corporate officers who shall be personally liable, who fails to file a return or corrected return or pay any tax within the required time shall be guilty of a Class A Misdemeanor.  That person shall also pay penalties and interest pursuant to N.D.C.C. 57-39.2-18.


CHAPTER EIGHTEEN


HOME RULE CHARTER

ARTICLE 1 - Home Rule Charter

18.0101 Incorporation 


The inhabitants of the City of Tioga, within the corporate limits as now established or as hereafter established in the manner provided by law, shall continue to be a municipal body politic and corporate in perpetuity, under the name of “City of Tioga.”


18.0102 Governing Body to Exercise Powers

Subject to the limitations imposed by the state constitution, state law, and this charter, all powers of the City shall be vested in the elected governing body.  The elected governing body shall enact local legislation, adopt budgets, determine policies, and prescribe the function of government to be performed under this charter by the City.  All powers of the City shall be exercised in the manner prescribed in this chapter, or if the manner not prescribed, then in such manner as may be prescribed by ordinance.


18.0103 Powers of City

The City shall have all powers granted to municipal corporations by the constitution and laws of this state and by this charter, together will all implied powers necessary to carry into execution all powers granted.


Among its enumerated powers, which may be implemented by ordinance subject to the limitations specified in the charter, shall be the following:

1.

To acquire, hold, operate and dispose of property within or without the corporate limits, and exercise the right of eminent domain for such purposes.

2.

To control its finances and fiscal affairs, to appropriate money for its purposes, and make payment of its debts and expenses; to levy and collect taxes, excises, fees, charges and special assessments for benefits conferred, for its public and proprietary functions, activities, operations, undertakings and improvements; to contract debts, borrow money, issue bonds, warrants and other evidence of indebtedness; to establish charges for any City or other services and to establish debt mill levy limitations, provided that the mill levies ordered and imposed by the governing body on taxable property subject to ad valorem taxation shall not exceed in total the sum of levies authorized by state statutes and the constitution for cities of similar classifications to that of the City of Tioga.

The governing body shall be permitted to promulgate the City budge without regard to the specific dedications of mill levies to specific purposes as long as the total of the budget is not more than the total amount of mills authorized to be levied by a city.

3.

Among its enumerated powers, which may be implemented by ordinance subject to the limitations specified in this charter, shall be the authority to impose a retail sales tax and use tax of no more than one percent (1%) of those gross receipts taxed pursuant to Chapters 57-39.2 and 57-40.2, N.D.C.C., subject to the following:

a.


The revenue collected from such a tax shall be used for projects developing, promoting and enhancing the general welfare of the community including but not limited to such projects for health, recreation, business, and commerce retention, expansion and recruitment.

b.


The following shall be specifically exempted from any tax imposed pursuant to this article:

1.



Those sales exempted from the imposition and computation of the state sales tax and use tax pursuant to Section 57-39.2-04, 57-39.2-04.1, 57-40.2-04, and 57-40.2-04.1, N.D.C.C.  Sales to contractors that are exempt pursuant to subsection 15 of Section 57-39.2-04, N.D.C.C., shall be exempt from any City sales tax, but contractors shall be subject to the City use tax on those items used within the City that would be taxed pursuant to Section 57-40.2-03.3, N.D.C.C., on which the City sales tax has not been previously paid.

2.



Gross receipts from the sale of sporting event tickets.

3.



Any sales tax imposed shall not exceed one percent (1%) of the gross retail sales, nor shall the tax exceed twenty-five dollars ($25.00) on any single purchase or sales transaction involving one or more items.

4.



Any other transaction exempted from imposition of the state sales tax or use tax pursuant to state law.

c.


All revenues raised and collected under this chapter shall be dedicated only to “The Tioga Fund” established hereinafter, and shall not be used for any other purpose than those specifically described herein.  All revenue shall be maintained in the fund separate and apart from all other funds, except as provided by this section.

d.


The proceeds of any sales tax shall be dedicated to:


Business retention, expansion or recruitment

50%




Property tax relief





25%




Recreation infrastructure improvements


  5%




Park infrastructure improvements


 
  5%




Community improvements




15%

By using the above-stated formula, if the amount dedicated to business retention, expansion or recruitment exceeds one hundred fifty thousand dollars ($150,000.00), the excess monies shall first be transferred from the business retention, expansion or recruitment fund to the property tax relief fund, with any excess monies then transferred to any other area of need, as determined by the Tioga City Commission.

e.


The fund shall be administered by the City Commission of the City of Tioga, with assistance of a five (5) member advisory committee appointed by the Tioga City Commission, of which one member shall be a member of the Tioga City Commission.  This advisory committee shall receive, review and make recommendations to the City Commission on all applications for funds.  The final decision for the distribution of funds shall remain under the discretion of the Tioga City Commission.

4.

To fix fees, number, terms, conditions, duration and manner of issuing and revoking licenses in the exercise of its governmental police powers.

5.

To provide for City officers, agencies, and employees, their selection, terms, powers, qualifications, and compensation.  To provide for change, selection, or creation of its form and structure of government including its governing body, executive officer and city officers.

6.

To provide for City courts, their jurisdiction and powers over ordinance violations, duties, administration, and the selection, qualifications, and compensation of their officers.  Provided, however, that the municipal judge shall be elected in the manner as may from time to time be provided by state law.

7.

To provide for all matters pertaining to City elections, except as to qualifications of electors.

8.

To provide for adoption, amendment, and repeal of ordinances, resolutions, and regulations to carry out its governmental and proprietary powers and to provide for public health, safety, morals, and welfare, and penalties for a violation thereof.

9.

To lay out or vacate streets, alleys, and public grounds, and to provide for the use, operation, and regulation thereof.

10.

To define offenses against private persons and property and the public health, safety, morals, and welfare, and provide penalties for violations thereof.

11.

To engage in any utility or enterprise permitted by the constitution or not prohibited by statute or to grant and regulate franchise therefore to a private person, firm, or corporation.

12.

To provide for zoning, planning, and subdivision of public or private property within the City limits; to provide for such zoning, planning and subdivision of public or private property outside the City limits as may be permitted by state law.

13.

To levy, collect franchise and license taxes for revenue purposes.

14.

To exercise in the conduct of its affairs all powers usually exercised by a corporation.

15.

To fix boundary limits of said City and the annexation and de-annexation of territory  adjacent to said City except that such power shall be subject to, and shall conform with, the state law made and provided.

16.

To contract with and receive grants from any other governmental entity or agency, with respect to any local, state, or federal program, project, or works.

The enumeration of particular powers by this chapter shall be deemed to be exclusive, and in addition to the powers enumerated herein or implied hereby, or appropriate to the exercise or such powers, it is intended that the City shall have and may exercise all powers which under this constitution and laws of this state, it would be competent for this charter specifically to mandate.


18.0104 Referendum and Initiative
1.

The voters of the City of Tioga shall have the power to refer an initiate ordinances and resolutions, except that the power of initiative and referendum shall not extend to the annual appropriations ordinance, nor to those ordinances or resolutions implementing public projects upon which an election has previously been held, nor shall the power of initiative and referendum extend to special improvement projects under which the law provided for protest procedures or to special assessment projects carried out under the provisions of the North Dakota Century Code.

2.

Initiative petitions must be signed by qualified votes of the City equal to at least twenty-five (25%) of the total votes cast in the City at the most recent gubernatorial election.

3.

Referendum petitions must be signed by qualified voters of the City equal to at least twenty-five percent (25%) of the total votes cast in the City in the most recent gubernatorial election.

4.

Each petition, whether for initiating or referring an ordinance or resolution, shall contain or have attached thereto throughout their circulation the full text of the ordinance or resolution proposed or referred.  In addition, each petition shall list the names of the three electors who shall constitute the “Committee for the Petitioners” who shall represent and act for the petitioners.  Each petition shall also contain an affidavit signed by the circulator of the petition affirming that the signers thereto are believed by him to be qualified electors of the City of Tioga.

5.

Referendum petitions for ordinances must be filed with the City Auditor within thirty (30) days after the second reading of the ordinance referred.  Referendum petitions for resolutions must be filed with the City Auditor within thirty (30) days after the passage of the resolution referred.

6.

The City Auditor shall pass upon the sufficiency of each petition and shall have twenty days after the petition is filed to certify as to its sufficiency.  A petition shall be deemed sufficient if City Auditor has not certified to the contrary in said twenty (20) day period.  If the City Auditor finds the petition insufficient, he shall notify the “Committee of the Petitioners” specifying the insufficiencies, and allow seven (7) days for correction or amendment, and, in the case of a petition for initiating an ordinance only, for additional signatures within said seven (7) day period.

7.

Upon the filing of a referendum petition, the ordinance or resolution referred, except emergency ordinances or resolutions, as hereafter defined, shall be suspended.  Such suspension shall terminate:

a.


If the petitions are deemed to be insufficient and not corrected or amended as above provided; or

b.


The petitions are withdrawn by the “Committee of Petitioners” as provided in section 18.0104(10) of this article; or

c.


The governing body of the City repeals the ordinance or resolution; or

d.


After thirty (30) days have elapsed after the City election on the referral.

An emergency ordinance or resolution is an ordinance or resolution thus designated by the full governing body and passed by a 4/5ths vote of such body. 

8.

Upon the final determination of the sufficiency of the petitions for initiating an ordinance or resolution the governing body shall have sixty (60) days in which to adopt the proposed ordinance or resolution.  If the City Commission fails to adopt the proposed ordinance or resolution, without any change in substance from the proposed, within the said sixty (60) day period, the governing body shall submit the same to the votes of the City at an election within one hundred eighty (180) days after the final determination of the sufficiency of the petition.  If no regular City election is held within said time period, the governing body shall provide for a special election, otherwise the vote shall be taken at such regular election.

Copies of the proposed ordinance or resolution shall be available at the office of the City Auditor at least ten (10) days prior to the election.  The ballot shall fairly state a summary of the proposed ordinance’s or resolution’s provisions and copies of the ordinance or resolution shall be made available at the polling places.

9.

Upon the final determination of the sufficiency of the petition of referendum, the City governing body shall cause an election on the referral to be held within ninety (90) days thereafter.  The election shall be held at a regular City election if one is scheduled within said time period; in none, than at a special election called by the governing body.  The ballot shall fairly state a summary of the ordinance or resolution referred.  Copies of the ordinance or resolution shall be available at the polls as well as from the City Auditor for at least ten (10) days prior to the election.

10.

An initiative or referred referendum petition may be withdrawn at any time prior to the scheduling of the election by the governing body upon the filing of a request for withdrawal signed by all members of the “Committee for the Petitioners.”

11.

If a majority of electors voting on an initiated ordinance or resolution vote in its favor, it shall be considered adopted upon certification of election results and shall thenceforth stand the same as if adopted by the City’s governing body.  If a majority of electors voting on a referred ordinance or resolution vote against it, such ordinance or resolution shall be considered repealed upon certification of the election results.

12.

Any ordinance or resolution pursuant to initiative as by this article provided may not be referred except at a regular City election taking place at least two (2) years after the election at which such initiative ordinance or resolution was adopted.  The governing body may not repeal or make any material amendment to the initiated ordinance or resolution or to an ordinance or resolution referred and upheld by a vote of the people except by a vote of 4/5ths of the members thereof for ten (10) years after the date of the election adopting such ordinance or resolution; thereafter such an ordinance or resolution may be repealed or amended the same as any other ordinance or resolution.

13.

This article shall be self-executing and all of its provisions treated as mandatory.  Ordinances or resolutions may be enacted to facilitate its operation but no ordinance or resolution shall be enacted to hamper, or impair the exercise of the right herein reserved to the people.


18.0105 Plenary and Implied Powers of the Governing Body   


The governing body shall have plenary power to enact and make all proper and necessary ordinances, resolutions and orders to carry out and give effect to the express and implied powers granted in this charter to the end that a complete, harmonious and effective municipal government may be initiated, installed, operated and maintained in the City, and thereby protect and safeguard the rights, interests, safety, morality, health and welfare of the City and its inhabitants.

ARTICLE 2 - Succession in Governments

18.0201 Rights of Officers and Employees Preserved 


Nothing in this charter, except as specifically provided, shall affect or impair the rights or privileges of officers or employees of the City or of any office, department or agency existing at the time when this charter shall take effect and not inconsistent with the provisions of this charter, in relation to the personnel, appointment, removal, pension, and retirement rights, civil rights or any other rights or privileges of officers or employees of the City or any office, department or agency.


18.0202 Continuance of Present Officers

All persons holding executive and administrative office at the time this charter takes effect shall continue in office and shall continue the performance of their duties until provisions shall have been made by the governing board for their performance of such duties in some other manner or discontinuance of such office.


18.0203 Continuance of Present Offices, Department or Agencies

Any office, department, agency, heretofore existing, shall continue to exercise powers and duties the same as were heretofore exercised and shall have the power to continue any business proceedings or other matters within the scope of its regular powers and duties until such office, department, or agency shall be changed or abolished by the governing body.


The powers conferred and the duties imposed upon any office, department or agency of the City by the laws or this state shall, if such office, department or agency be abolished by this charter or under its authority, be hereafter exercised and discharged by this office, department or agency designated by the governing body.


18.0204 Continuance of Appointive Boards, Authorities and Commissions

All appointive boards, authorities and commissions heretofore existing shall continue and shall exercise such powers and duties as were granted them until such boards, authorities and commissions shall be changed or abolished by the governing body.


18.0205 Continuance of Contracts

All contracts entered into by the City, or for its benefit, prior to the taking effect of this charter, shall continue in full force and effect.


18.0206 Pending Actions and Proceedings

The adoption of this charter shall not abate or otherwise affect any action or proceedings civil or criminal pending when it takes full effect, brought by or against the City or any office, department, agency or officer thereof.


18.0207 Ordinances to Remain in Force

All ordinances, resolutions and regulations of the City in force at the time this charter takes effect, and not inconsistent with the provisions thereof, are hereby continued in force until the same shall be duly amended or repealed.


18.0208 Inauguration of Government Under this Charter

If a majority of the qualified electors of the City voting on the question, vote to ratify this charter, the provisions of this charter shall go into effect upon the filing of the charter by the governing body with the Secretary of State, the Clerk of the District Court for Williams County, and the office of the City Auditor.


18.0209 Changing the Form of Government

Changes in the form of government may be proposed and effected in the manner provided by the North Dakota Century Code and acts mandatory thereto.


18.0210 Construction

The powers of the City under this charter shall be constructed liberally in favor of the City, and the specific mention of particular powers in the charter shall not be construed as limiting in any way the general power stated in this charter.


CHAPTER NINETEEN


SALES AND USE TAX

ARTICLE 1 - Sales and Use Tax Pursuant to Home Rule Charter

19.0101 Definitions

All terms as defined in Chapters 57-39.2 and 57-40.2 N.D.C.C., including any future amendments, are adopted by reference.  All references to the North Dakota Century Code include amendments adopted by the Legislature of the State of North Dakota.


19.0102 Sales Tax Imposed

Except as otherwise provided in this chapter, a tax of one percent (1%) is imposed upon the gross receipts of retailers from all retail sales within the corporate limits of the City of Tioga, North Dakota.  Such sales tax shall parallel the State of North Dakota sales and use tax law.  All of the exemptions applicable for state sales and use tax apply to the Stanley sales and use tax including exemptions for tax exempt entities (schools, counties, state agencies, etc.).  Such sales tax shall be applied to the following:

1.

Tangible personal property, consisting of goods, wares or merchandise.

2.

Communications services.

3.

Tickets or admissions to places of amusement or entertainment or athletic events, including amounts charged for participation in an amusement, entertainment, or athletic activity, and including the playing of any machine for amusement, or entertainment in response to the use of a coin.

4.

Gross receipts from the sale of tangible personal property costing sixteen cents ($0.16) or more sold through a coin-operated vending machine.

5.

Magazines and other periodicals.

6.

The leasing or renting of a hotel or motel room or tourist court of accommodations.

7.

The leasing or renting of tangible personal property, the transfer of title to which has not been subjected to a retail sales tax under this chapter.

8.

Sales of alcoholic beverages and tobacco products as defined in Section 57-39.2-03.2 N.D.C.C.

9.

Furnishing and installation of, or attachment to real property in this state by a contractor or a subcontractor who is a retailer of drapes, hardware or hanging drapes, or carpet for floor covering.


19.0103 Use Tax Imposed

Except otherwise provided in this chapter, a use tax of one percent (1%) is imposed on the storage, use or consumption in the City of Tioga on:

1.

The purchase price of tangible personal property purchased at retail for storage, use or consumption within the City.

2.

The fair market value of tangible personal property which was not originally purchased for storage, use or consumption in the City, at the time which it is brought into this City.

3.

Alcoholic beverages and tobacco products which are stored, used or consumed in this City, as provided in Section 57-39.2-03.2 N.D.C.C.

4.

The purchase price of tangible personal property used by a contractor or subcontractor to fulfill a contract as defined in Section 57-40.2-03.3 N.D.C.C.  This tax applies only to bids awarded on or after January 1, 1995.

19.0104 Exemptions

All sales, storage, use or consumption of tangible personal property which are exempt from imposition and consumption of the sales or use tax of the State of North Dakota are specifically exempt from the provisions of this article.  In addition to the exemptions provided by state law, the Tioga tax ordinance provides exemptions for sales of sporting event tickets, and other school functions.


19.0105 Maximum Tax Imposed 


No single transaction involving on or more items is subject to a tax in excess of twenty-five  dollars ($25.00).


19.0106 Contract with State Tax Commissioner 


The City Auditor for the City of Tioga is hereby authorized to contract with the Tax Commissioner for administration and collection of taxes imposed by this chapter.  The City Auditor has all powers granted the Commissioner and in the absence of a valid contract with the Commissioner or failure of the Commissioner to perform the delegated duties, shall perform these duties in place of the Commissioner.


19.0107 Collection and Administration

The Tax Commissioner and City Auditor for the City of Tioga shall have the powers enumerated in the provisions of Chapter 57-39.2 N.D.C.C. and Chapter 57-40.2 N.D.C.C. relating to the collection and administration of the state sales and use tax, including all administrative rules of the state sales and use tax, including all administrative rules adopted by the Tax Commissioner.  The Tax Commissioner is authorized to establish rates tables integrating the tax imposed by this chapter with other state, county and city taxes.


19.0108 Corporate Officer Liability

Officers of any corporation required to remit taxes imposed by this article are personally liable for the failure of the corporation to file required returns or remit required payments.  The dissolution of a corporation shall not discharge an officer’s liability for a prior failure of the corporation to make a return or remit the tax due.  The tax, penalty and interest due may be assessed and collected pursuant to the provisions adopted by this ordinance.


19.0109 Dedication of Tax Proceeds

All revenue raised and collected under this ordinance shall be dedicated to business retention, expansion or recruitment, property tax relief, recreation, parks and community improvements.


All revenue shall be maintained in the fund to be known as “The Tioga Fund” separate and apart from all other funds.


19.0110 Termination

The tax imposed herein shall terminate on December 31, 1999.


19.0111 Option for Continuation

Ninety (90) days prior to the termination of the sales and use tax, the City Commission will assess the need for continuation.  If determined that continuation would be beneficial to the City, the appropriate legal steps will be followed to extend sales and use tax collections.


CHAPTER TWENTY


TREE ORDINANCE

ARTICLE 1 - Tree Ordinance

20.0101 


For the purposes of this ordinance, the following terms, phrases, words and their deviations shall have the meaning given herein:

1.

“City” is the City of Tioga, State of North Dakota and shall mean all parks, airport, landfill, and lagoon.

2.

“Person” means any person, firm, partnership, association, corporation, company, or organization of any kind.

3.

“Streets means the entire width of every public way or right of way when any part thereof is open to the use of the public, as a matter of right, for purposes of vehicular and pedestrian traffic.

4.

“Boulevard” means the space between the sidewalk, or the normal location of the sidewalk or the property lines and the curb line or curb.

5.

“Width of Boulevard” means the distance between the sidewalk, or the normal location of the sidewalk or the property lines and the curb line or curb.

6.

“Property Lines” means the outer boundaries of any lot or parcel of land.

7.

“Property Owner” means the person owning such property as is shown by the Williams County, North Dakota, Register of Deeds.

8.

“Public Tree” are all shade and ornamental trees now or hereafter growing on any public right of way or in any public place or park.


20.0102 Administration
1.

A Tree Committee is hereby created and shall be composed of one (1) member of the Tioga City Commission appointed by the President of the Board, one (1) member of the Tioga City Park Board to be appointed by that body, and three (3) other members at large to be appointed by the Tioga City Commission.

A.



For a term of one (1) year: the three (3) at large members.




B.
For a term of two (2) years: the City Commission and Park Board members.

Annually thereafter, Group A and Group B shall be reappointed alternately.  The duties of the Tree Committee shall be to advise and to aid in the coordination of the tree care programs in the City of Tioga on properties controlled by the City of Tioga .  City Forester, county extension agent, district conservationist for SCS, shall all be ex-officio members of the Tree Committee.  The members of the Tree Committee shall serve without compensation.

2.

City Forester position is hereby created to be filled by appointment by the City Commission, in consultation with Tree Committee.


20.0103 Authority and Jurisdiction of the City Forester

The authority and jurisdiction of the City Forester shall be as follows:

1.

The City Forester shall have the authority and jurisdiction, through the Board, to regulate the planting, maintenance, protection, and removal, of all trees on streets and other public places, to ensure safety, or preserve the esthetics of such streets and public places.

2.

The City Forester shall have the authority to make known, with the approval of the Tree Committee, the rules and regulations of the Arboricultural Specifications and Standards of Practice governing the planting, maintenance, protection, and removal of trees, as specified on the streets and public areas of the City of Tioga.

3.

The City Forester shall have the authority to supervise all work done under any permit, issued in accord with the terms of this ordinance.


20.0104 Nuisance Declared

The following conditions are public nuisances whenever they may be found within the City of Tioga:

1.

Any living or standing elm tree or part thereof infected to any degree withe Dutch Elm disease fungus, Ceratocystis ulmi, and which harbors any of the elm bark beetle, Scolytus multistriatus or Hylurgopinus rufipes, or other tree species infected by a disease determined a nuisance by the City Tree Committee.

2.

Any dead elm tree or part thereof, including logs, branches, stumps, firewood or other elm material from which the bark has not been removed or chipped or buried in the City land fill during that part of the year, April 1st to October 15th, each year.

3.

Any tree, shrub or hedge, or part thereof, growing upon public property or upon private property but overhanging or interfering with the use of any public walk, street or highway, park or public place within the City of Tioga, which in the opinion of the majority of the Tree Committee, endangers the life, health, safety or property of the public, shall be declared a public nuisance.


20.0105 Abatement

It is unlawful for any person to willfully permit any public nuisance as defined in section 20.0104 to remain on any premises owned or controlled by him within the City.  Such nuisance may be abated in the manner prescribed by this ordinance.


20.0106 Inspection and Investigation

The City Forester, under the direction of the Tree Committee, shall inspect all premises and places within the City annually, and at other necessary times, to determine whether any condition described in section 20.0104 exists therein.


The inspection shall determine all hazards as specified in section 20.0104.  The owner shall be notified in writing of the existence of the nuisance and give a reasonable time for its removal.


The Tree Committee or City Forester may enter upon private premises at any reasonable time of the purpose of carrying out any of the duties assigned to it under this ordinance.


It shall be in the discretion of the Tree Committee or City Forester to determine is a laboratory diagnosis of a suspect Dutch Elm tree or other diseased tree is necessary.  A field evaluation will usually be adequate unless there is some question about the tree being diseased or if the landowner requests that a sample be sent into the lab.  If the landowner requests a laboratory diagnosis, the landowner shall pay all costs incurred therein.


If the Tree Committee or City Forester, upon finding a suspect Dutch Elm diseased tree, decided to send appropriate specimens of samples to a qualified plant disease diagnostician, no action to remove suspect trees or wood shall be taken until positive diagnosis of the disease has been made.


Within five (5) days of receipt of the diagnosis, the owner of the property from which the specimen was obtained shall be notified by the City Forester of the result by mail.


20.0107 Abatement of Nuisance in the City of Tioga

In abating the nuisance on the public streets, alleys, boulevards, public ways and private property as defined in sections 20.0104(1) and 20.0104(2), the City of Tioga shall cause the infected tree or wood to be removed or otherwise effectively treated so as to destroy and prevent as fully as possible the spread of Dutch Elm disease fungus and elm bark beetles.  Such abatement procedures shall be carried out in accordance with the latest technical and expert methods and plans as may be designated by the Commissioner of Agriculture of the State of North Dakota.  The Tree Committee shall establish specification for tree removal and disposal methods consistent therewith.


In abating tree hazards on public property as defined in section 20.0104(3), the City Forester shall cause such hazards to be removed and disposed in accordance with tree care specifications which the Tree Committee shall accept, the cost to be assessed as defined in section 20.0113.


20.0108 Abatement of Nuisance on Private Property

Whenever the Tree Committee or City Forester finds with reasonable certainty that Dutch Elm or other disease defined in section 20.0104(1) exists in any tree or wood located on private property outside of any public way in the City, he shall notify the owner or person in control of such property of which the nuisance is found by mail within ten (10) days of receipt of the diagnosis.  The Tree Committee shall direct that the diseased tree be removed and effectively treated in any manner approved by the Committee within ten (10) days after receipt of such notice.  If such owner cannot be found, a copy of said notice shall be posted upon said infected tree.  If said tree is not so removed and/or treated as specified within ten (10) days after actual receipt of posting of the notice, the City of Tioga, shall remove and/or treat said tree.  The owner or person in charge may be charged with a violation of this ordinance for maintaining a nuisance and that the City may abate the nuisance, the cost to be assessed as defined in section 20.0113.


The nuisance as defined in section 20.0104(3) shall be abated by the owner following notification of the existing nuisance.  If not corrected or removed within the time allotted, the Tree Committee shall authorize the removal or correction to be done in accordance with recommended procedures, with the property owner to bear the cost.


20.0109 Certification as Special Assessment 


The City Auditor shall keep in the City office, a book called “Nuisance Abatement, Special Assessment Book” and shall enter the cost of the abatement of a nuisance as declared by the City Commission therein as a special assessment against the lot or parcel of land from which the nuisance was abated, with the name of the owner.


At the regular meeting of the City Commission in October of each year, the City Commission shall review all such assessments and hear all complaints against the same and approve the same finally adjusted, and the City Auditor shall certify to the County Auditor a list of the lots and parcels of land specially assessed for such purpose, and the sum shall be collected as other City taxes are collected.


20.0110 Spraying

Whenever the Tree Committee or the City Forester determines that any elm tree or part thereof is infected with Dutch Elm disease fungus and is in a weakened condition, he may cause all elm trees within a one thousand (1,000) foot radius thereof to be treated with an effective elm bark beetle destroying concentrate as recommended by the State entomologist.


Whenever the Tree Committee or City Forester determines that other diseases or insects pose a problem, it may cause all trees to be treated with control materials as recommended by the State entomologist.


In order to facilitate the work and minimize the inconvenience to the public of any treating operation conducted under this ordinance, the Tree Committee or City Forester shall have cause to be given advance public notice of such operations by newspaper, radio, public service announcements or other effective means and shall also cause the posting of appropriate warning notices in the areas and along the streets where trees are to be treated at least twenty-four (24) hours in advance.


When appropriate warning notices have been given and posted, the City shall not allow any claim for damages to any vehicle damaged by such treating operations.


When trees on private property are to be treated, the City Forester shall notify the owner of such property and proceed in accordance with the requirements of this ordinance.


20.0111 Transporting Elm Wood Prohibited 


It shall be unlawful for any person to transport within the City any elm wood bearing bark between April 1st and October 15th, without having obtained a permit from the City Forester.  The Forester shall grant such permits only when the purpose of this ordinance shall be served thereby.


20.0112 Interference Prohibited

It shall be unlawful for any person to prevent, delay or interfere with the Tree Committee or City Forester while it is engaged in the performance of duties imposed by this ordinance.


20.0113 Costs

The costs for abating of the public nuisances as defined in section 20.0104 shall be borne as follows:

1.

For abatement of the nuisance as defined in section 20.0104(1), and with the nuisance occurring on public trees, the cost will be borne by the City of Tioga, and the cost for Park District land shall be borne by the City of Tioga Park Board.  For abatement of the nuisance as defined in section 20.0104(1), and with the nuisance occurring on private land or on any street, alley, boulevard or other public way adjoining the private property, the cost shall be borne by the private owner.

2.

For abatement of the nuisance defined in section 20.0104(2), the costs shall be borne as defined in section 20.0113(1).

3.

For abatement of the nuisance as defined in section 20.0104(3), and the nuisance occurring on public trees, the cost will be borne by the City of Tioga, and the cost for Park District land shall be borne by the City of Tioga Park Board.  When the nuisance occurs on any street, alley, boulevard or any other public way, the cost shall be borne by the property owner adjoining the street, alley, boulevard or public way.

4.

The cost of spraying for abatement of the nuisance as defined in sections 20.0104(1) and 20.0104(2) shall be borne by the City of Tioga when the nuisance is on public trees and the Park Board shall pay the cost of Park District Land.  The cost of spraying on private property shall be borne by the property owner.

5.

The cost of tree planting for replacement of diseased trees on public property will be borne by the City of Tioga.

6.

All permits relating to this ordinance will issued at no cost fee.

7.

The cost of the diagnostic test stated in section 20.0106 shall be borne by the property owner unless tests are deemed necessary by the City Forester.


20.0114 Tree Planting  


The Office of the City Forester shall issue permits to plant trees on public parkways, boulevards, berms and alleys in accordance with section 20.0103(2).


20.0115 Tree Topping 


It shall be unlawful as a normal practice for any person, firm or City department to top any street tree, park tree or other tree on public property.  Topping is defined as the severe cutting back of limbs to stubs larger than three (3) inches in diameter within the tree’s crown to such a degree so as to remove the normal canopy and disfigure the tree.


20.0116 Pruning, Corner Clearance

Every owner of any tree overhanging any street or right-of-way within the City shall prune the branches so that such branches shall not obstruct the light from any street lamp or obstruct the view of any street intersection and so that there shall be a clear space of eight (8) feet above the surface of the sidewalk and twelve (12) feet above the street.


20.0117 Penalty

In the event any person, firm or corporation violates any provision of the above article sections they will be subject to, upon conviction, a fine not to exceed one thousand dollars ($1,000.00), or imprisonment not to exceed thirty (30) days, or both a fine and imprisonment, as well as revocation of their license.


CERTIFICATE

STATE OF NORTH DAKOTA
)






)
ss.

COUNTY OF WILLIAMS  

)


The undersigned City Auditor of the City of Tioga, hereby certifies that he is the City 
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